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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the public, in an orderly 
and accessible form, decisions issued under regulatory laws administered in the Depart- 
ment of Agriculture. 

The decisions published herein may be described generally as decisions which are made in 
proceedings of a quasi-judicial (as contrasted with quasi-legislative) character, and which, 
under the applicable statues, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing or opportunity for hear- 
ing. These decisions do not include rules and regulations of general applicability which are 
required to be published in the Federal Register. 

The principal statues concerned are the Agriculture Marketing Act of 1946 (7 U.S.C. 
1621 et seq.), the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Animal Quarantine and Related Laws (21 U.S.C. 111 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain 
Standards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Poultry Products Inspection Act, (21 
U.S.C. 451 et seq.), and the Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in which they appear 
herein, as “Agriculture Decisions.” They may be cited by giving the volume and 
page, for illustration, 1 A.D. 472 (1942). It is unnecessary to cite the docket or deci- 
sion number. Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a case in these vol- 
umes generally indicates that the decision is not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws administered by the De- 
partment will be published herein. 
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JANUARY—FEBRUARY 1981 


AGRICULTURE MARKETING ACT OF 1946 
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Docket No.9. Order staying imposition of sanctions 
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13. Consent 
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AGRICULTURE DECISIONS 
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WEILAND, PAUL. AWA Docket No.148. Consent 
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AGRICULTURE DECISIONS 
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41. Decision and Order 


HORSE PROTECTION ACT 
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111. Stay Order 
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WooSsLEY, JOEL and MERRILL STUART. HPA Docket No. 
131. Consent as to Merrill Stuart 
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Ex Parte Nunc Pro Tunc Order, modifying effective date 
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AMHERST COUNTY LIVESTOCK MARKET, INC., ROBERT B. HOWELL, 
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BRADY, RICHARD. P&S Docket No.5829. Default 
BUTCHER, WILLIAM. P&S Docket No.5738. Default 
CAUGHMAN, FRANKIE W., JR. P&S Docket No. 5814. 


CONSUMER Foops Co., INc. d/b/a CONSUMER CATTLE CoM. 
PANY. P&S Docket No. 5866. Consent 

KRUSE, HARLAN. P&S Docket No. 5857. Consent 

EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. Consent 
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Supplemental Order, suspension terminated 
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LIVESTOCK. P&S Docket No. 5868. Consent 

MALONE, PATRICK D. P&S Docket No. 5803. Consent 

MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an _ individual. P & S Docket No. 
5769. Consent 

MENDICOA, MEDESTO. P&S Docket No. 5762. Default 

Myers, HowAaRDR. P&SDocketNo.5745. Consent 

NIGG, VICENT A. P&S Docket No. 5819. Consent 

PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Con- 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


SELLERS, BRUCEL. P&SDocketNo.5802. Consent 

SHASTA LIVESTOCK AUCTION YARD, INC., and ELLINGTON R. PEEK. 
P & S Docket No. 5783. Supplemental order, suspension 
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SoutH Dakota LIVESTOCK SALES COMPANY. P&S Docket No. 
5788. Consent 

TRINKLE, O. W., d/b/a VicTtoR Hoc Buyers. P&S Docket No. 
5850. Consent 

WARRINGTON MEAT PACKING Company, INc. P & S Docket 
No. 5862. Consent 

WASHINGTON Livestock AucTION, Inc. P & S Docket No. 
5846. Consent 
Supplemental Order, suspension terminated 

Yost PAcK, INC., a corporation, JOHN N. Yost, and JERRY J. 
Yost, individuals. P & S Docket No. 5826. Consent 
as to Yost Pack, Inc. andJohnN. Yost 
Dismissal as toJerry J. Yost 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
DISCIPLINARY DECISIONS: 


CoLumMBus Fruir CompaANy, INc. PACA Docket No. 
2-5538. Decision and Order 
MENDEZ, Ruby, PropucE. PACA Docket No. 2-5599. 


POMPANO BEACH PRODUCE Co., INC. PACA Docket No. 
2-5631. PRIMM Shona c'a le ae Sete Oe NE See ia ee aetna ee 


REPARATION DECISIONS: 


A&L Potato Co., INc., v. ALL Pro PotatoCo. PACA Docket 
No. 2-5618. Dismissal order 

ALLEN, RUSSELL W., v. NEW ENGLAND Farms, INC. 
Docket No. 2-5647. Partial Dismissal order 

Boston ToMATO Co., INc., v. CoLLEY-Woops, INC. 
Docket No. 2-5652. Dismissal order 

BowLIN, BILL C., Co., INc., v. FINK’S PoTATO SERVICE. 
Docket No. 2-5692. Reparation order 

C. & G. ONION ComPaANy, INC., v. BUSHMAN’S INC. 
Docket No. 2-5570. Dismissal order 

DAUITO, RALPH, & Sons, INC., v. GRATZ & UTTER, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 


DeLuca, Louis, v. Dino Distriputors, INc. PACA Docket 
No. 2-5569. Decision and order 





CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


ELLSWORTH, ELMER F., d/b/a ELLSWORTH PRODUCE v. T. W. 
FADAL, d/b/a FADAL FRESH FRUIT & PRODUCE Co., and/or 
FADAL FRESH FRUIT AND PRODUCE Co., INC. PACA Dock- 
et No. 2-5535. Decision and order 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE CO., v. 
KODAMA/SCHULMAN' Co., INC. PACA Docket No. 
2-5548. Order on reconsideration 

GEORGIA VEGETABLE Co., INC., v. UNITED PRODUCE DISTRIBUTORS, 
INc., and KAISER DISTRIBUTORS, INC. PACA Docket No. 
2-5501 and 2-5502. Dismissal order 

GILFENBAIN Bros. Co., v. MASSELLI BROTHERS, INC. 

Docket No. 2-5655. Reparation order 

GRAIN COMPANY, THE, v. M. OFFUTT BROKERAGE CO., 
Inc. PACA Docket No. 2-5710. Undisputed 
amount, order for 

HELMS PoTaTo Co., v. JIMMY SHMON d/b/a JIMMY SHMON CoM. 
PANY. PACA Docket No. 2-5678. Reparation order 

Hunts POINT TOMATO Co., INC., v. CorY FARMS, INC. PACA 
Docket No. 2-5590. Decision and order 

JULES PropUCE Co., INC., v. QUALITY MELON SALES, 
INC. PACA Docket No. 2-5597. Decision and order 

KIsER & Sons, INC., v. CLARY House INc. PACA Docket No. 
2-5621. Stay order—Bankruptcy proceeding 

LAMANTIA-CULLUM-COLLIER & COMPANY, INC., v. C.L. FAIN 
Co. PACA Docket No. 2-5521. Decision and order . 

LAMANUZZI AND PANTALEO, LTD., v. DINO DISTRIBUTORS, 
INC. PACA Docket No. 2-5567. Decision and order 

MOouNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING COR- 
PORATION. PACA Docket No. 2-5620. Stay order— 
Bankruptcy proceeding 

MourRADICK, Cy, AND SONS, >, vu. D.J. Forry Co., 
INC. PACA Docket No. 2-5557. Dismissal order 

PREFERRED TOMATO CorP., v. CoLUMBUS FRUIT Co., 
INC. PACA Docket No. 2-5498. Stay order 
Order on Reconsideration 

PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS 
PACKING, INC. PACA Docket No. 2-5516. Dismissal 

PuRE GOLD, INC., v. FRUITEX CORPORATION. PACA Docket 
No. 2-5575. Decision and order 

RANCH-FRESH PRODUCE, INC., v. HOWARD GOLDFINGER. PACA 
Docket No. 2-5473. Decision and order 

READY PAC PRODUCE, INC., v. MEL’S PRopDUCE, INC. 

Docket No. 2-5650. Dismissal order 

SALINAS LETTUCE FARMS COOPERATIVE v. CHRISTMAN PRODUCE 

Company. PACA Docket No. 2-5712. Reparation 





CUMULATIVE LIST OF DECISIONS REPORTED 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


SEITZINGER, FRANK FARMS, INC., v. GLEN W. GUMLIA and G & G 
SALES CORPORATION and NEWMAN M. HINKLEY. PACA 
Docket No. 2-5505. Dismissal order 

Tri-Boro Fruit Co., INc., v. Dino DistriBuTORS, INC. PACA 
Docket No. 2-5568. Decision and order 

VALLEY HARVEST DISTRIBUTING, INC., v. E. L. Kempr & Son, 
Inc. PACA Docket No. 2-5611. Stay order—Bank- 
ruptcy proceeding 

WESTSIDE PRODUCE Co., v. E. L. Kempr & Son, Inc. 

Docket No. 2-4866. Stay order—Bankruptcy proceed- 


AGRICULTURE DECISIONS 
REPARATION DEFAULT DECISIONS (RD): 


AMERICAN BANANA Co., INC., v. FSD INDUSTRIES. PACA 
Docket No. RD-81-61 

ANTLE, Bubp, INc., v. TWIN’ STATES MARKETING 
INC. PACA Docket No. RD-81-54 

Bass, H.E., v. E. OLIVER ZELLNER. PACA Docket No. 


BoniTA PACKING Co. a/t/a BETTERAVIA FARMS v. TWIN STATES 
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Docket No. RD-81-34. Stay order 

CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57 

CONNECTICUT POTATO FARMERS COOPERATIVE ASSN., v. AL-JACS, 
INC. PACA Docket No. RD-81-42 

CROWN PACKING COMPANY, INC., v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-67 

EMPIRE PRODUCE TERMINAL CORP., v. UNION Foop SERV- 
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opening after default 

GARIN COMPANY, THE, v. TWIN STATES MARKETING COo., 
INC. PACA Docket No. RD-81-53 

GENERAL PRODUCE, INC., v. HERBERT W. Lewis d/b/a HERBERT 
LEWIS PRODUCE. PACA Docket No. RD-81-65 

Grasso, THOMAS M., v. ConrTE, INC. PACA Docket No. 


HILDRETH, KENNARD C., JR., d/b/a MEADOW BEND FARM & GREEN. 
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Docket No. RD-81-60 

MASCARI, LEONARD J. d/b/a COASTAL BROKERAGE CO., v. JULIAN 

DROUBIE d/b/a NORTH STAR SALES Co. PACA Docket No. 


MAULHARDT, H_ H., PACKING Co., v. TWIN STATES MARKETING 
Co.,Inc. | PACA Docket No. RD-81-68 

MEYERS, CALVIN C., v. WATERMILL Export, INC. PACA Dock- 
et No. RD-81-37 

Minc KEE Propucts, INC., v. EVERGREEN CORPORATION. 
PACA Docket No. RD-81-73 

MONTEREY Bay PACKING Co., v. TWIN STATES MARKETING Co., 
Inc. PACA Docket No. RD-81-58 

Norton, J.R., COMPANY v. TWIN STATES MARKETING Co., 
INC. PACA Docket No. RD-81-56 

Paris FoopS CORPORATION v. MICHIGAN FROSTED Foops 
Co. PACA Docket No. RD-81-41 

Petro, SAMUEL S., d/b/a SAM PETRO PRODUCE v. SADIE T. 
GALLEGOS d/b/a PALM City PoTATO SALES. PACA Docket 
No. RD-81-50 

PHILADELPHIA PRODUCE COMPANY v. PRODUCE ASSOCIATES, 
INC. PACA Docket No. RD-81-51. Dismissal order 

PuRE GOLD, INC., v. HARDCASTLE PRODUCE Co., INC. PACA 
Docket No. RD-81-55 

RoyAL PACKING Co., v. TWIN STATES MARKETING CO., 
Inc. PACA Docket No. RD-81-66 

SAULSBURY Bros., INC., v. MICHIGAN FROSTED FOoops 
Co. PACA Docket No. RD-81-44 

Six L’s PACKING COMPANY, INC., v. R & J PRODUCE Com. 
PANY. PACA Docket No. RD-81-46 

SMITH, RONALD G., d/b/a STATELINE FARMS v. GOLDEN H. PACK- 
ING COMPANY. PACA Docket No. RD-79-336. Stay 
order—Bankruptcy proceeding 

SOUTHLAND FROZEN Foops, INc., v. MONTE ALTO Foops, 
INC. PACA Docket No. RD-81-49 

Sun HarVEST, INC., v. CHARLES D. QUARELLI, JR., d/b/a QUARELLI 
DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA Docket No. 
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AGRICULTURE MARKETING ACT OF 1946 
Cite as 40 A.D. 7 


(No. 20,340) 


In re GREAT WESTERN PACwING COMPANY and DALE CLARK. FSQS 
Docket No.9. Order issued January 26, 1981. 


Imposition of sanctions—Stayed 


Marshall Marcus, for complainant. 
Gerard W. Sabo, Stephen D. Miller, Inc., Beverly Hills, Calif., for respondent. 


Order issued by Donald A. Campbell, Judicial Officer. 


ORDER TO STAY IMPOSITION OF SANCTIONS 
PENDING FINAL DETERMINATION ON APPEAL 
OR UPON ENTRY OF FINAL SETTLEMENT AGREEMENT 


Upon application of Respondents and good cause appearing, IT IS 
HEREBY ORDERED that the imposition of sanctions as provided for in 
the Order previously filed in this proceeding on November 5, 1980, is 
hereby stayed pending a final determination on appeal in the federal 
courts or upon the entry of a final settlement agreement herein. 


(No. 20,341) 


In re REBHAN R&W MEAT COMPANY. FSQS Docket No. 13. Decided 
February 26, 1981. 


Meat grading and acceptance services—Withdrawal and denial of—Consent 


Where respondent consented to an order withdrawing and denying its federal meat grad- 
ing and acceptance services for two months beginning March 1, 1981. 


Marshall Marcus, for complainant. 
John A. Kilo and Michael W. Flynn, St. Louis, Mo., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seq.) (Act), and the regulations 
promulgated thereunder, 7 CFR Part 1, Subpart H and Part 2853, 
(Regulations), by a complaint filed by the Administrator alleging that re- 
spondent violated the Act and regulations. Respondent filed its Answer 
on February 20, 1980, and denied that it violated the Act or Regula- 
tions. The Answer also set forth respondent’s defenses and requested a 





AGRICULTURE MARKETING ACT OF 1946 
Cite as 40 A.D. 7 


hearing on the matter. Said hearing was held on June 24 and 25, 1980, 
at St. Louis, MO before Administrative Law Judge Victor W. Palmer. 
This decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to this proceeding (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the complaint and 
specifically admits that the Secretary has jurisdiction in this matter. It 
neither admits nor denies the remaining allegations of the complaint, 
waives further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Rebhan R&W Meat Company is and was at all times material here- 
in, a meat processing establishment operating a facility at 3532 S. 
Broadway, St. Louis, MO 63118. 

2. Since February, 1976 and continuing to the present, respondent 
has requested and received federal meat grading and acceptance services 
at its establishment in St. Louis, MO and has been subject to the Act and 
Regulations. 


CONCLUSION 


Insomuch as the parties have agreed to the provisions set forth in the 
following Order in disposition of this proceeding, such Order will be is- 
sued. 


ORDER 


The benefits of federal meat grading and acceptance services provided 
to respondent under the Act shall be withdrawn from and denied to re- 
spondent Rebhan R&W Meat Company for two months, commencing 
March 1, 1981. 

This Order, which shall become effective upon issuance, shall be ap- 
plicable to any successors or assigns of Respondent. 





ANIMAL WELFARE ACT 
Cite as40 A.D.9 


(No. 20,342) 


In re EVELYN L. WALKER. AWA Docket No. 137. Decided February 2, 
1981. 


Housing facilities, failure to maintain—Cease and desist—Suspension of 
license—Consent 


Where respondent consented to an order to cease and desist from failing to provide ade- 
quate ventilation for housing facilities, and failing to keep primary enclosures clean 
and sanitized. Respondent has failed to conform with any other standards or regula- 
tions, thus her license is suspended for 30 days and thereafter until her premises are 
in compliance with the Act. 


Morris Selinger, for complainant. 
Karen Henson, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice Governing Formal Adjudicatory Proceedings Instituted by the Sec- 
retary under Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations in the first two 
paragraphs of the complaint, specifically admits that the Secretary has 
jurisdiction in this matter, and consents and agrees for the purpose of 
settling this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Evelyn L. Walker, is an individual whose address is 
Route 3, Box 74, Tecumseh, Oklahoma 74873. 

2. At all times material herein respondent was licensed under the Act 
as a Class A or Class B dealer. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without further procedure, such decision will be entered. 





ANIMAL WELFARE ACT 
Cite as 40 A.D. 10 


ORDER 


Respondent, her agents and employees directly or indirectly through 
any corporate or other device in connection with her business under the 
Act shall cease and desist from the following: 

1. Failing to provide adequate ventilation for housing facilities. 

2. Failing to keep primary enclosures clean of excreta, and sanitized, 
to prevent an accumulation of excreta, and contamination of the ani- 
mals, and to reduce disease hazards and odors; and 

3. Failing to conform with any other standards or regulations issued 
under the Act. 

Respondent’s license to do business as a dealer under the Act is sus- 
pended for a period of thirty (30) days and thereafter until respondent 
demonstrates that her dealer premises are in compliance with the 
regulations and standards. The period of suspension shall begin on the 
day of service upon respondent. 

Rancho Valley, Inc., a corporation of which Evelyn L. Walker is an of- 
ficer, shall comply with the licensing and records requirements of the 
Act and the regulations issued thereunder. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon serv- 
ice of the decision upon respondent. 


(No. 20,343) 


In re MR. TIM J. BOHL. AWA Docket No. 140. Decided February 2, 
1981. 


Violation of the Act—Cease and desist—Consent 


Where respondent consented to an order to cease and desist from violating the Act and 
regulations and standards issued thereunder. 


Morris Selinger, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 





PAUL WEILAND 11 
Citeas40 A.D. 11 


tice Governing Formal Adjudicatory Proceedings Instituted by the Sec- 
retary under Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations in the first three 
paragraphs of the complaint, specifically admits that the Secretary has 
jurisdiction in this matter, and consents and agrees for the purpose of 
settling this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Tim J. Bohl, is an individual whose address is Route 2, 
Lake Mills, lowa 50450. 

2. At all times material herein respondent was licensed under the Act 
as a Class A dealer. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without further procedure, such decision will be entered. 


ORDER 


Respondent his agents and employees directly or indirectly through 
any corporate or other device in connection with his business under the 
Act shall cease and desist from violating the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) and the regulations and standards is- 
sued thereunder (9 CFR Parts 2 and 3). 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon serv- 
ice of the decision upon respondent. 


(No. 20,344) 


In re PAUL WEILAND. AWA Docket No. 148. Decided February 21, 
1981. 


Dealer—Selling for compensation without a license—Cease and desist— 
Civil penalty 


Where respondent is ordered to cease and desist from selling guinea pigs for compensation 
without a license. Respondent is assessed a civil penalty of $150.00. 


Alexandra Maravel, for complainant. 
Jack Supman, Lancaster, Ohio, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
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CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, 7 U.S.C. 2131 et 
seq., hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator of the Animal and Plant Health Inspection Service pursuant 
to the Act and the applicable Rules of Practice, 7 CFR 1.133 (b) (1), 
1.135, was served upon the respondent. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice. 7 CFR 
1.188. 

The respondent admits the jurisdiction of the Secretary of Agriculture 
in this matter. Respondent waives a hearing and further procedure in 
this matter. The parties consent to the issuance of this decision agreed 
upon between them for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Paul Weiland, herein referred to as “respondent,” is an individual 
whose address is 1620 E. Main Street, Lancaster, Ohio 43140. 

2. Respondent did not hold a license to do business as a dealer under 
the Act during calendar year 1979. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 
ter. 


ORDER 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, shall cease and desist from violating the 
Act and in particular from selling guinea pigs for compensation without 
a license in violation of §2134 of the Act. 7 U.S.C. 2134. 

Respondent is assessed a civil penalty of $150 which shall be paid by 
certified check or money order to the order of the Treasurer of the 
United States which shall be forwarded to Alexandra Maravel, Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. 20250 within thirty days from the date this Order becomes 
effective. 

This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be effective upon service upon the respond- 
ent. 
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(No. 20,345) 


In re JULIUS VON UHL. AWA Docket No. 133. Decided February 9, 
1981. 


Purchasing and regaining custody of animals, failure to notify APHIS— 
Housing facilities, failure to maintain—Cease and desist—Consent 


Where respondent consented to an order to cease and desist from purchasing or regaining 
custody of animals covered by the Act without notifying APHIS; housing any ani- 
mal without having premises first approved by APHIS; housing animals in cages 
lacking sufficient space; feeding animals unwholesome food; keeping water recepta- 
cles in unclean or unsanitary conditions; and keeping premises in any other than in 
clean condition and in good repair. 


Ronald K. Silver, for complainant. 
Gregory W. Johnson, Jacksonville, Fla., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT ORDER 


This is a proceeding under the Animal Welfare Act, 7 U.S.C. 2131 et 
seq., hereinafter referred to as the “Act.” A complaint issued by the Ad- 
ministrator of the Animal and Plant Health Inspection Service pursuant 
to the Act and the applicable Rules of Practice; 7 CFR 1.133 (b) (1), 
1.135, was served upon the respondent. Oral hearing was held in this 
matter on October 28-29, 1980, in Jacksonville, Florida. This decision is 
entered pursuant to the consent provisions of the Rules of Practice 7 
CFR 1.138. 

The respondent admits the jurisdictional facts alleged, but neither ad- 
mits nor denies the remaining allegations of the consent. Respondent 
waives any further hearing or procedure in this matter. The parties con- 
sent to the issuance of this decision agreed upon between them for the 
purpose of settling this matter. 


FINDINGS OF FACT 


1. Julius Von Uhl is an individual whose mailing address is c/o Dr. 
R. J. Brinkman, 7715 Ft. Caroline Rd., Jacksonville, Florida 32211. 

2. Respondent holds a Class C License (No. 58-EL-152). 

3. At all times material herein the animals owned by respondent were 
maintained at a facility known as Fort Bengali, Route 16, St. Augustine, 
Florida. 

4. At the time license No. 58-EL-152 was issued, respondent re- 
ceived a copy of the regulations and standards contained in Title 9, 
Chapter 1, Subchapter A of the Code of Federal Regulations. 

5. On June 6, 1979, respondent’s facilities at Fort Bengali were in- 
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spected by a veterinarian of the USDA. It was determined by the USDA 
veterinarian that numerous conditions existed on the premises that were 
violations of the Act and regulations promulgated thereunder. 

6. Respondent does not presently maintain custody of any animals 
pursuant to his license issued under the Animal Welfare Act. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 
ter. 


ORDER 


Respondent, his agents and employees directly or indirectly, through 
any corporate or other device, shall cease and desist from violating the 
Act and in particular shall not. 


(a) Purchase or regain custody of any animal covered by the Animal 
Welfare Act without first notifying APHIS or any successor agency of 
his intention to do so; 
(b) House any animal covered by the Animal Welfare Act without: 
(i) notifying APHIS, or any successor agency of where he intends to 
house said animal(s); 
(ii) making said premises available for inspection by APHIS person- 
nel; and 
(iii) having said premises approved by APHIS as acceptable accord- 
ing to the regulations in place at that time for the housing of said 
animals prior to the moving and locating of the animals at said 
premises. 
(c) House any animals in cages insufficient to meet space require- 
ments of the Act; 
(d) Feed any unwholesome food to his animals; 
(e) Have inadequate water, or water receptacles for watering any ani- 
mals as required by the Act; 
(f) Keep water receptacles in unclean or unsanitary conditions; 
(g) Have enclosures for his animals which are not cleaned with suffi- 
cient frequency as required by the Act; 
(h) Keep his premises in any other than a clean condition and in good 
repair. 


This decision shall become effective upon service upon respondent. 





FEDERAL MEAT INSPECTION ACT 
Cite as 40 A.D. 15 


(No. 20,346) 


In re FULTON MEAT MARKET. FMIA Docket No. 46. Decided January 
14,1981. 


Inspection service, withdrawal and denial of—Consent 


Where respondent consented to an order withdrawing its inspection service for three 
years. Two and half of those years will be held in abeyance and will not become ef- 
fective. 


Gregory Cooper, for complainant. 
Albert M. Stark, Lawrenceville, N.J., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act (FMIA), as 
amended (21 U.S.C. 601 et seq.), and the applicable Rules of Practice (9 
CFR 335.1 et seq.), to withdraw federal meat inspection service from 
Fulton Meat Market. This proceeding was commenced by a complaint 
filed on September 3, 1980, by the Food Safety and Quality Service, 
United States Department of Agriculture, which is responsible for the 
administration of the FMIA. The parties have agreed that this proceed- 


ing should be terminated by the entry of the Consent Decision set forth 
below and have agreed to the following stipulation: 


1. For purposes of this stipulation and the provisions of the Consent 
Decision only. Fulton Meat Market admits the Findings of Fact set 
forth herein, admits all of the jurisdictional allegations of the com- 
plaint, and waives: 
(a) Any further procedural steps. 
(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of 
fact, law or discretion, as well as the reasons or bases thereof; and 
(c) All rights to seek judicial review or otherwise to challenge or 
contest the validity of this decision. 
2. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not otherwise constitute an admission 
or denial by Fulton Meat Market that it has violated the regulations or 
statutes involved. 


FINDINGS OF FACT 


1. Fulton Meat Market, hereinafter referred to as the respondent, is a 
partnership which operates a meat processing establishment at 300 
Roebling Avenue, Trenton, New Jersey 08611. 
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2. Respondent is, and at all times material herein was, the recipient of 
inspection service under Title I of the FMIA at said establishment. 

3. Respondent, on or about May 20, 1980, was convicted, in the 
United States District Court for the District of New Jersey, of three mis- 
demeanors for preparing ground beef adulterated with added water, in 
violation of Title 21, United States Code, sections 601 (m) (8), 610 (a), 
661 (c), and Title 9, Code of Federal Regulations, section 319.15 (a). 

4. Respondent, on or about May 20, 1980, was convicted, in the 
United States District Court for the District of New Jersey, of four mis- 
demeanors for selling and transporting ground beef adulterated with 
added water, in violation of Title 21, United States Code, sections 
601 (m) (8), 610 (c), 661 (c), and Title 9, Code of Federal Regulations, sec- 
tion 319.15 (a). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Consent Decision in disposition of this proceeding, such Deci- 
sion will be issued. 


ORDER 


I. Inspection service under Title I of the FMIA is, for a period of three 


years, withdrawn from and denied to respondent, its officers, directors, 
partners, successors, and assigns, directly or through any corporate or 
other device. This withdrawal and denial will be effective for a period of 
six months to commence on January 1, 1981. The remainder of the three 
year period will be held in abeyance and will not become effective: 

(a) For so long as within three years of January 1, 1981, respondent 
or any of its officers, partners, employees, or agents do not violate (as 
that term is defined in paragraph II infra) any section of the FMIA, or 
state or local statute, involving the preparation, sale, transportation, or 
attempted distribution of any adulterated or misbranded products; and 

(b) For so long as within three years of January 1, 1981, respond- 
ent: 

(1) Does not knowingly employ or add, in a responsibly connected 
position (as that term is defined in section 401 of the FMIA), any indi- 
vidual who has been convicted, in any federal or state court, of any fel- 
ony; or of more than one violation of any law, other than a felony, based 
upon the acquiring, handling, or distributing of unwholesome, mis- 
labeled, or deceptively packaged food, or fraud in connection with trans- 
actions in food; and 

(2) Immediately terminates its connection with any such individ- 
ual who becomes responsibly connected with respondent after the effec- 
tive date of this decision, when that individual’s conviction becomes 
known. 
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II. The term violate, as used in paragraph I (a) herein, means a viola- 
tion found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon a final decision in a formal adjudicatory proceeding be- 
fore the Secretary (or upon affirmation of the Secretary’s decision, if ap- 
pealed). 

III. This Consent Decision shall not be applicable to a successor or as- 
sign of respondent which does not have any responsibly connected indi- 
vidual (as that term is defined in section 401 of the FMIA) who was, on 
or prior to January 1, 1981, in a responsibly connected position with re- 
spondent. 


(No. 20,347) 


In re WYSZYNSKI PROVISION COMPANY. FMIA Docket No. 41. Decided 
February 13, 1981. 


Inspection service, indefinitely withdrawn—Suspension of withdrawal 


Where respondent surreptitiously added a prohibited substance to meat in the absence of 
the meat inspector, respondent’s inspection service is indefinitely withdrawn; Pro- 
vided, however, That such withdrawal and denial shall be suspended for as long as 
Mr. Walter J. Wyszynski is not associated with respondent. 


Dorothea A. Baker, Administrative Law Judge. 
Elizabeth Ann Peterson, for complainant. 
Victor J. DiNubile, Jr., Philadelphia, Pa., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative action under the Federal Meat Inspection 
Act (21 U.S.C. § 601 et seq.) in which an initial decision and order was 
filed on September 25, 1980, by Administrative Law Judge Dorothea A. 
Baker withdrawing inspection service indefinitely from respondent. The 
order is based on a finding that respondent is unfit to engage in any busi- 
ness requiring inspection because of the convictions of respondent and 
its vice-president (upon a plea of guilty) to 11 counts of an indictment 
charging the preparation, sale and transportation of sausage to which 
sodium sulfite, a prohibited substance, had been added. The order 
provides, however, that the withdrawal of inspection will be suspended 
for so long as Walter J. Wyszynski, the firm’s former vice-president who 
was responsible for the violations, is not associated with respondent in 
any manner and respondent does not violate the Act within three years. 

On October 21, 1980, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
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subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).' 

After careful consideration of the entire record in this proceeding, I 
agree with the order but not the reasoning of the Administrative Law 
Judge. The findings of fact set forth below are taken verbatim from the 
initial decision, except that finding 14 is omitted and the words claimed 
to be are added to the last sentence of finding 10. 


FINDINGS OF FACT 


1. Wyszynski Provision Company, hereinafter sometimes referred to 
as the Respondent, is a corporation which operates a meat processing es- 
tablishment at 201 East Allen Street, Philadelphia, Pennsylvania 
19125. 

2. Walter J. Wyszynski at the time of the institution of the Complaint 
was the Vice President, and a stockholder of, and responsibly connected 
with the Respondent, Wyszynski Provision Company. He has since re- 
signed as Vice President and, upon advice of his attorney, his stock is 
subject to disposal and divestment depending upon the outcome of this 
proceeding. 

3. In “Grant of Inspection”, dated March 25, 1980, it is indicated, 
among other things, that “***inspection service is hereby granted” and 
that this “Grant of Inspection” supersedes Grant of Inspection issued De- 
cember 18, 1975. It is further indicated thereon that said Grant of In- 
spection was subject to processing and clearance under Section 401 of 
the Federal Meat Inspection Act. 

4. Respondent is, and at all times material herein was, the recipient of 
inspection services under Title I of the Act at its meat processing estab- 
lishment. 

5. In a proceeding before the United States District Court for the 
Eastern District of Pennsylvania, on July 10, 1978, the corporate Re- 
spondent pled guilty to eight counts of preparation, sale and transporta- 
tion of adulterated meat (Polish Sausage, Italian Brand Sausage Mild) 
before the Honorable Charles R. Weiner, Judge of the United States Dis- 
trict Court for the Eastern District of Pennsylvania. All other counts of 
the indictment were dismissed. In the same proceeding, Walter J. 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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Wyszynski as Vice President of the corporation pled guilty to three 
counts of selling and transporting adulterated or misbranded meat prod- 
ucts with intent to defraud. The remaining counts of the indictment 
were dismissed. The guilty plea was entered on July 10, 1978, and the 
corporate Respondent was sentenced to pay a fine of $10,000, and Mr. 
Wyszynski was sentenced to three years’ probation and a $5,000 fire 
was imposed on him. On January 31, 1979, Judge Weiner reduced the 
corporate fine to $8,000 and Mr. Wyszynski’s fine to $2,000. 

6. Mr. Wyszynski has been under court probation since August 1978 
and is in good standing. He also has paid all of his fine. The corporation 
is currently making regular payments on its fine and is currently up-to- 
date. 

7. Section 401 of the Federal Meat Inspection Act reposes in the Sec- 
retary of Agriculture the discretion to withdraw, or refuse to provide, in- 
spection services under subchapter I. 

8. More specifically Section 401 of the Act provides: 


“The Secretary may (for such period, or indefinitely, as he deems necessary to 
effectuate the purposes of this chapter) refuse to provide, or withdraw, in- 
spection service under subchapter I of this chapter with respect to any estab- 
lishment if he determines, after opportunity for a hearing is accorded to the 
applicant for, or recipient of, such service, that such applicant or recipient is 
unfit to engage in any business requiring inspection under subchapter I of 
this chapter because the applicant or recipient, or anyone responsibly con- 
nected with the applicant or recipient, has been convicted, in any Federal or 
State court, of (1) any felony, or (2) more than one violation of any law, other 
than a felony, based upon the acquiring, handling, or distributing of un- 
wholesome, mislabeled, or deceptively packaged food or upon fraud in con- 
nection with transactions in food. This section shall not affect in any way 
other provisions of this chapter for withdrawal of inspection services under 
subchapter I of this chapter from establishments failing to maintain sanitary 
conditions or to destroy condemned carcasses, parts, meat or meat food prod- 
ucts. 


For the purpose of this section a person shall be deemed to be responsibly 
connected with the business if he was a partner, officer, director, holder, or 
owner of 10 per centum or more of its voting stock or employee in a mana- 
gerial or executive capacity. 


The determination and order of the Secretary with respect thereto under this 
section shall be final and conclusive unless the affected applicant for, or re- 
cipient of, inspection service files application for judicial review within thirty 
days after the effective date of such order in the appropriate court as pro- 
vided in section 674 of this title. Judicial review of any such order shall be 
upon the record upon which the determination and order are based.” 


9. The Secretary has exercised his discretion given to him under the 
Statute to refuse and withdraw inspection services from the Respond- 
ent. 

10. The Respondent, on brief, raises the question of the purpose of a 
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hearing under such circumstances as existed in this case, namely, that in 
Answer and Response to the Complaint the Respondent admitted the 
felony convictions. In support of its position that a hearing should not be 
meaningless, the Respondent pled and has shown by persuasive evidence 
circumstances claimed to be of a mitigating nature. 

11. The Complainant’s witness, Mr. Gonter, Director of Evaluation 
and Enforcement Division, indicated in his testimony that the sanctions 
which the Secretary would seek in a litigating situation may be different 
from those that the Secretary would seek in a negotiated settlement. 

12. The aforesaid pleas and convictions were based on the fact that 
the meat sold contained sulfites which tend to make the meat appear 
fresher than it actually is and which gives it a longer shelf life. There 
was no evidence, nor was any contention made, that the meat in ques- 
tion was putrid or unfit for human consumption. 

13. Premised upon the discretionary authority invested in the Secre- 
tary by the Act; the Judicial Officer’s statements in In re: Norwich Beef 
Company, 38 A.D. 380 (1979); and the stated position of the Complain- 
ant, the Administrative Law Judge has no discretion other than to find, 
and it is hereby so found, that by reason of the aforestated authority, the 
Respondent is unfit to engage in any business requiring inspection serv- 
ices under Title I of the Federal Meat Inspection Act. 


CONCLUSIONS 


The decision in this case is controlled by Jn re Utica Packing Co., 39 
Agric. Dec. 590 (1980), appeal docketed, No. CA-80-7242 (E.D. Mich. 
July 25, 1980), and portions of this decision are lifted verbatim from 
that decision. 

The statutory provisions now designated as the Federal Meat Inspec- 
tion Act were originally enacted in 1907 as part of the Department’s Ap- 
propriation Act. The 1907 Act made it a felony for any person to give 
money or other thing of value to a meat inspector with intent to in- 
fluence the inspector in the discharge of his duties. 21 U.S.C. § 622. The 
1907 Act also authorized the Secretary to withdraw meat inspection 
services from establishments failing to maintain sanitary conditions or 
to destroy condemned carcasses, parts, meat or meat food products. 7 
U.S.C. §§ 604, 606, 608. 

The provisions of the Federal Meat Inspection Act were substantially 
strengthened in 1967 by the inclusion of the provisions under which the 
present proceeding was brought. In the 1967 amendatory legislation, the 
Congress set forth the following Congressional statement of findings (21 
U.S.C.§ 602): 
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§ 602. Congressional statement of findings 


Meat and meat food products are an important source of the Nation’s total 
supply of food. They are consumed throughout the Nation and the major por- 
tion thereof moves in interstate or foreign commerce. It is essential in the 
public interest that the health and welfare of consumers be protected by as- 
suring that meat and meat food products distributed to them are wholesome, 
not adulterated, and properly marked, labeled, and packaged. Unwholesome, 
adulterated, or misbranded meat or meat food products impair the effective 
regulation of meat and meat food products in interstate or foreign commerce, 
are injurious to the public welfare, destroy markets for wholesome, not adul- 
terated, and properly labeled and packaged meat and meat food products, 
and result in sundry losses to livestock producers and processors of meat and 
meat food products, as well as injury to consumers. The unwholesome, adul- 
terated, mislabeled, or deceptively packaged articles can be sold at lower 
prices and complete? unfairly with the wholesome, not adulterated, and 
properly labeled and packaged articles, to the detriment of consumers and 
the public generally. It is hereby found that all articles and animals which are 
regulated under this chapter are either in interstate or foreign commerce or 
substantially affect such commerce, and that regulation by the Secretary and 
cooperation by the States and other jurisdictions as contemplated by this 
chapter are appropriate to prevent and eliminate burdens upon such com- 
merce, to effectively regulate such commerce, and to protect the health and 
welfare of consumers. 


In order to further protect the “health and welfare of consumers” (7 
U.S.C. § 602), Congress added the provisions under which this proceed- 


ing was brought, which state (21 U.S.C. § 671): 


The Secretary may (for such period, or indefinitely, as he deems necessary 
to effectuate the purposes of this chapter) refuse to provide, or withdraw, in- 
spection service under subchapter I of this chapter with respect to any estab- 
lishment if he determines, after opportunity for a hearing is accorded to the 
applicant for, or recipient of, such service, that such applicant or recipient is 
unfit to engage in any business requiring inspection under subchapter I be- 
cause the applicant or recipient, or anyone responsibly connected with the 
applicant or recipient, has been convicted, in any Federal or State court, of (1) 
any felony, or (2) more than one violation of any law, other than a felony, 
based upon the acquiring, handling, or distributing of unwholesome, mis- 
labeled, or deceptively packaged food or upon fraud in connection with trans- 
actions in food. (emphasis added) 


The foregoing statutory language clearly reveals the Congressional in- 
tent that in the case of some felonies, the Secretary is to withdraw in- 
spection service from a plant solely because the plant or someone respon- 
sibly connected with the plant has been convicted of a felony. Although 
the language of the Act is permissive, i.e., it provides that the Secretary 
“may” withdraw inspection service if he determines that a recipient is 
unfit because of a felony conviction, unless Congress intended that the 


2. The word “compete” appears in the original, 81 Stat. 588 (1967), but is erroneously 
printed as “complete” in 21 U.S.C. § 602. 
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Secretary would never exercise such discretion, which would be an ab- 
surd construction of the Act, Congress intended for the Secretary to 
withdraw inspection service from some recipient solely because of a fel- 
ony conviction. 

It is just as clear that not every felony conviction renders the recipient 
unfit to receive inspection service. Otherwise, Congress would not have 
required the Secretary to determine that the recipient is unfit to receive 
inspection because of the felony conviction. 

In the Utica Packing Company case referred to above, it was held that 
where the respondent’s president and half-owner was convicted under 
18 U.S.C. § 201 (b) of bribing the supervisor of the meat inspectors at 
respondent’s plant on four separate occasions, a determination must be 
made that the respondent is unfit to receive inspection service. Specif- 
ically, it was held (39 Agric. Dec. at 602): 


If a felony conviction by a person responsibly connected with the recipient 
of meat inspection service is ever to form the basis for a determination that 
the recipient is unfit to receive meat inspection service, the felony conviction 
in this case requires that determination. That is, unless the statutory lan- 
guage is meaningless and is never to be applied, it must be applied in this 
case. There can be no other type of felony conviction which would more clear- 
ly establish that the recipient is unfit to receive inspection service than the 
conviction involved in the present proceeding. Since I believe that Congress 
meant what it said and intended for the discretionary authority to be applied 
in the case of some types of felonies, I have no alternative but to determine 
that the respondent is unfit to receive inspection service because of Mr. Fen- 
ster’s felony conviction. 


Although the felony convictions involved in the present case are not 
quite as serious as those involved in Utica, the felony convictions here 
strike at the heart of the meat inspection program and similarly require 
a determination that the respondent is unfit to receive inspection serv- 
ice. 

In the present case, sodium sulfite, a prohibited substance, must have 
been surreptitiously added by Mr. Walter J. Wyszynski when the inspec- 
tor was not present. The inspector at respondent’s plant inspects meat at 
two or three plants and therefore he is not at respondent’s plant all day. 
Although there is no contention that the meat involved in the violations 
in this case was putrid or decomposed (the meat was not tested in this re- 
spect), the addition of sodium sulfite makes meat look fresh even after it 
is too old to be eaten safely. The retailer or ultimate consumer could mis- 
handle a meat product containing sodium sulfite and be unaware that 
the product was no longer safe to eat because it would still look fresh (Tr. 
37, 107). 

The respondent and Mr. Walter J. Wyszynski were convicted of com- 
mitting the felonies “with intent to defraud.” No contention was made to 
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the sentencing judge that Mr. Wyszynski did not know that it was un- 
lawful to add sodium sulfite to meat (CX 1). Accordingly, I infer that Mr. 
Wyszynski knowingly and deliberately violated the law in order to make 
respondent’s sausage appear to be fresh longer than otherwise.’ This was 
not only a potential danger to the health of consumers but was also un- 
fair to competitors who produced and shipped a lawful product. Because 
of the nature of the felonies involved in this case, I have no alternative 
but to conclude that respondent is unfit to engage in any business requir- 
ing inspection under the Federal Meat Inspection Act. 

Here, as in the Utica case, in view of the nature of the felony convic- 
tions involved in this proceeding, it is not appropriate to consider other 
facts and circumstances as to respondents’ reputation in the community 
or as to present conditions at their plant. As stated in Utica (39 Agric. 
Dec. at 602-03): 


In addition, in view of the nature of the felony conviction involved in this pro- 
ceeding, it is not appropriate to consider other facts and circumstances as to Mr. 
Fenster’s reputation in the community or as to present conditions at respondent’s 
plant. Since Congress clearly indicated that some recipients of inspection service 
will be found unfit to receive inspection because a responsibly connected person 
was convicted of a particular felony, if that language is ever to be applied and 
given meaning it must be applied in this case. In this case the felony conviction by 
itself requires a determination that respondent is unfit to receive inspection serv- 
ice. 

This is not inconsistent with the holding in Jn re Norwich Beef Co., 38 Agric. 
Dec. 380, 396 (1979) (attached as an appendix to this decision), appeal docketed, 
H79-210(D. Conn. Apr. 2, 1979), in which it was said: 


Although only the felony conviction affords a jurisdictional basis for with- 
drawing inspection services from respondent, once the jurisdictional basis is 
met consideration can be given to any other relevant circumstances, favor- 
able and unfavorable. Accordingly, it is appropriate to consider the evidence 
offered by respondent that aside from the two convictions, Alan Roessler’s 
reputation in the community is good, and he has conducted himself and his 
business affairs in a responsible and exemplary manner. On the other hand, it 
is appropriate to consider that Alan Roessler was willing to commit a second 
crime to obtain inspection services for his plant. 


In the Norwich Beef case, the felony which afforded the jurisdictional basis for 
withdrawing inspection service involved the receipt of a truck load of stolen beef. 
Since that felony is not directly involved with meat inspection, all of the facts and 
circumstances had to be considered to determine whether the recipient of meat in- 
spection was unfit to receive inspection because of that type of felony conviction. 


But in the present case, the felony conviction relates to the heart of the meat in- 
spection program. Respondent’s president and half-owner was convicted of “cor- 


3. At the administrative hearing in this proceeding, Mr. Walter J. Wyszynski testified 
that he was not aware that sodium sulfite was prohibited at the time he was using it to 
wash respondent’s equipment (Tr. 107-108), but he was not asked whether he knew it was 
unlawful to add it to the meat products when he did so. 
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ruptly” giving money to the supervisor of the meat inspectors at respondent’s 
plant under a statute which “is to discourage one from seeking an advantage by 
attempting to influence a public official to depart from conduct deemed essential 
to the public interest” (Finding 4, supra). In view of the type of felony involved in 
the present case, there is no need to consider any other circumstances in order to 
determine whether the conviction of this felony renders respondent unfit to re- 
ceive inspection services. 


The same reasoning applies to the present felonies which occurred 
when Mr. Wyszynski surreptitiously added a prohibited substance to 
meat products when the inspector was not present.‘ 

In addition, it is not appropriate to consider whether it is likely that 
respondent will again commit a similar felony. As stated in Utica (39 
Agric. Dec. at 603-04): 


It would similarly be inappropriate to consider whether it is likely that Mr. 
Fenster will again attempt to bribe a meat inspector. The statute indicates 
that at least in the case of some felonies, meat inspection is to be withdrawn 
because a responsibly connected person was convicted on one occasion of the 
felony. As stated above, if that statutory language is ever to be applied, it 
must be applied here. 


In effect, respondent wants a second chance before the remedial provisions 
of the Act are applied. But even where the public health is not involved, i.e., 
where licenses are suspended or revoked for violations of other regulatory 
statutes, the second chance doctrine does not apply where a violation was wil- 
fully committed. 5 U.S.C.§ 558 (c). 


Where a serious and wilful violation of a regulatory statute administered 
by this Department is found to have been committed, it is the consistent pol- 
icy of this Department to impose a remedial sanction without regard to the 
respondent’s present compliance with the Act and without making any deter- 
mination that it is likely that respondent will again violate the Act in the fu- 
ture.® No second chance is given. There is even less reason for giving respond- 
ent a second chance where the public health is at stake as in this case. 


If a second chance were to be given to violators of the Department’s regula- 
tory programs even where the first violation was wilful and serious, the re- 
medial statutes would be rendered ineffective. It is a rare case where the vio- 
lator has not ceased violating by the time the final order is issued. It is a rare 
case where the violator cannot produce some witnesses who regard his repu- 
tation as good irrespective of the violation. It is a rare case where the violator 
would not appear to be truly sorry for his misconduct and indicate that the 
violation will never again be committed. Accordingly, unless we were to 
adopt a second chance policy as to all of the Department’s regulatory pro- 
grams (which is not contemplated), there is no basis whatever for adopting it 
in this proceeding where the public health is at stake. 


4. Perhaps the only felonies that would compel a finding that a plant is unfit to receive 
inspection under the Act without regard to any other circumstances are those involving 
bribery and related offenses or the surreptitious thwarting of the work of the Federal per- 
sonnel. But I would not foreclose the possibility of other cases demonstrating that other 
felonies belong in the same category. 
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5. E.g., In re Sterling Colorado Beef Co., 39 Agric. Dec. . . . [184, 238-39 
(1980) ], appeal docketed, No. 80-1293 (10th Cir. Mar. 10, 1980); Jn re Amer- 
ican Fruit Purveyors, Inc., 38 Agric. Dec. 1372, 1387-88 (1979), . . . [affd. 
per curiam, 630 F.2d 370 (5th Cir. 1980) ]; In re Mountainside Butter and 
Egg Co., 38 Agric. Dec. 789, 800 (1978) (remand order); In re L.R. Morris 
Produce Exchange, Inc., 37 Agric. Dec. 1112, 1120 (1978); In re Brecken- 
ridge Auction & Sales Co., 36 Agric. Dec. 1522, 1530 (1977); In re DeJong 
Packing Co., 36 Agric. Dec. 1181, 1218-21 (1977), affd., Nos. 77-2722 and 
77-2979 (9th Cir. Apr. 7, 1980) (2-1 decision) [, cert. denied, 49 U.S.L.W. 
3443 (U.S. Dec. 15, 1980) (No. 80-347) J; In re Catanzaro, 35 Agric. Dec. 26, 
35 (1976), aff'd. mem., No. 76-1613 (9th Cir. 1977), printed in 36 Agric. Dec. 
467; In re Shatkin, 34 Agric. Dec. 296, 313 (1975); In re J. Acevedo & Sons, 
34 Agric. Dec. 120, 135, affd per curiam, 524 F.2d 977 (5th Cir. 1975); In re 
Miller, 33 Agric. Dec. 53, 62, 81, affd. per curiam, 498 F.2d 1088 (5th Cir. 
1974). 


Although Judge Baker correctly concluded that the circumstances 
claimed by respondents to be of a mitigating nature could not be used to 
upset the determination of unfitness based on the felony convictions, 
she said that if she had discretion to consider the extraneous circum- 
stances, she would have suspended the withdrawal of inspection services 
if respondent and Mr. Walter J. Wyszynski did not commit any further 
violation of the Act (Initial Decision, Finding 14). However, even if the 
circumstances relied on by respondent were relevant, they would not 
lead me to change the order in this case. 

Respondent argues that the felonies in question involved one isolated 
event as to meat products sold on September 7 and 8, 1977, and that 
neither the corporation nor its principals had previously or subsequently 
been arrested, convicted of any crime or involved in difficulty with the 
Department of Agriculture. However, the Act indicates that a single fel- 
ony may be the basis for a finding of unfitness to receive inspection, and 
the felonies involved in this proceeding are of such a nature as to compel 
the determination that respondent is unfit to receive inspection. 

In addition, there is no basis for an argument that respondent violated 
the Act on only one isolated occasion. The Assistant United States At- 
torney advised the court at the felony hearing that if the case had gone 
to trial, “(t]here would be the testimony of a Compliance Officer that he 
spoke with Mr. Wyszynski after the test came back positive for sulfite 
and Mr. Wyszynski acknowledged that he had been adding sodium sul- 
fite to the compound used in Polish and Italian sausage mild, and it was 
a regular ongoing process that was three ounces sodium sulfite to a gal- 
lon of water used in the processing of the meat products” (CX 1, at 11). 
Immediately after that statement was made by the Assistant United 
States Attorney, the Judge asked the defendants’ attorney if there was 
anything in the Government’s statement he wished to “add, correct or 
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amend or disagree with?” The defendants’ attorney replied only that 
“[t]here is no proof that the meat was otherwise contaminated” (CX 1, at 
12). No challenge was made to the statement that the sodium sulfite was 
added on a regular basis. Accordingly, there is no basis for respondent’s 
contention that its violations were of an isolated nature. 

Respondent also contends that it has been punished enough by its 
criminal fines and the adverse publicity resulting from the criminal con- 
victions. However, when Congress set forth the additional administra- 
tive remedy involved in the present proceeding based upon a felony con- 
viction, Congress knew, of course, that punishment would customarily 
flow from a felony conviction. Congress nonetheless provided for this 
additional remedy to protect the public health. This administrative pro- 
ceeding is not to punish respondent but is to protect the public health. 
Accordingly, the criminal punishment and publicity resulting from the 
felony convictions are not relevant in this administrative proceeding. 

The withdrawal of meat inspection from respondent because of the fel- 
ony convictions was not at issue in the District Court felony proceeding, 
and the District Judge gave no consideration to the question as to 
whether inspection services should be withdrawn from respondent in ad- 
dition to the criminal punishment he imposed. 

Respondents argue that the meat in question was not contaminated or 
putrid, but assuming that this is true (as stated above, the meat was not 
tested in this respect), the sodium sulfite could deceive consumers into 
thinking that the meat products were still fresh after they had been mis- 
handled by the consumers or the retailers and were no longer fit for hu- 
man consumption (Tr. 37, 107). 

For the reasons set forth above, respondent is unfit to engage in any 
business requiring inspection under the Federal Meat Inspection Act. 
The statutory provisions permitting the withdrawal of inspection serv- 
ice because of felonies such as are involved here are similar to numerous 
State and Federal statutes which make conviction of a felony either an 
automatic cause, or a permissible ground, for the withdrawal of the right 
to vote, hold public office, practice a profession, serve as a fiduciary, sit 
on a jury, act as a witness in litigation, etc. See, e.g., De Veau v. 
Braisted, 363 U.S. 144 (1960); Hawker v. New York, 170 U.S. 189 
(1898); Upshaw v. McNarmara, 435 F.2d 1188 (1st Cir. 1970); Green v. 
Board of Elections of City of New York, 380 F.2d 445 (2d Cir. 1967), 
cert. denied, 389 U.S. 1048 (1968). 

For example, prior to 1968, convicted felons were not eligible to be en- 
listed or mustered into the Army or Air Force, unless an exception was 
granted in a meritorious case. 10 U.S.C. §§ 3253, 8253 (1959). Similar- 
ly, prior to 1968, a citizen was not competent to serve on a Federal grand 
or petit jury if he had been “convicted in a State or Federal court of rec- 
ord of a crime punishable by imprisonment for more than one year and 
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his civil rights [had] not been restored by pardon or amnesty.” 28 U.S.C. 
§ 1861 (1959). A number of Federal statutes disqualify persons from 
holding any office of honor, trust, or profit under the United States be- 
cause of their conviction of certain crimes. See, 18 U.S.C. §§ 201, 203, 
204, 592, 1901, 2071, 2381. 

The foregoing statutes and cases reflect the long established principle 
that a felony conviction may provide a basis for the loss of a number of 
civil rights, and that the public is entitled to extra protection from these 
individuals, particularly when they attempt to assume or remain in posi- 
tions of public trust. 

In the present case, however, the complainant is willing to continue to 
provide inspection service to respondent if Mr. Walter J. Wyszynski, 
who was responsible for the felonies, is no longer associated with re- 
spondent as a partner, officer, director, shareholder or employee, and 
provides no direction or advice to and exercises no control over re- 
spondent, and respondent does not violate the Act within three years. 
This is a reasonable relaxation of the otherwise severe sanction that 
would be imposed upon respondent. The same relaxation of the severe 
sanction authorized by the statute was provided for in Jn re Utica Pack- 
ing Co., 39 Agric. Dec. 590, 605-06 (1980), appeal docketed, No. 
CA-80-7242 (E.D. Mich. July 25, 1980), and Jn re Norwich Beef Co., 38 
Agric. Dec. 380, 400-01 (1979), appeal docketed, No. H79-210 (D. Conn. 
Apr. 2, 1979). 

Mr. Walter J. Wyszynski is willing to sell his stock and exercise no 
managerial position with the plant, but respondent wants to continue to 
employ him in a menial capacity. Since the felony convictions involved 
in this proceeding warrant the withdrawal of inspection service from re- 
spondent, it would seem that respondent is not in a position to question 
the conditions under which complainant is willing to continue to provide 
inspection service. But in any event, I agree with complainant that, as a 
minimum, Mr. Walter J. Wyszynski should be completely disassociated 
from the firm. He was the person directly responsible for the felonies in- 
volved in this proceeding, and if the integrity of the meat inspection pro- 
gram at respondent’s plant is to be upheld, Mr. Walter J. Wyszynski 
should not be involved with the plant in any capacity. Moreover, in the 
particular circumstances of this case, the plant is a family business in 
which about half of the employees are either sons or nephews of Mr. 
Walter J. Wyszynski. Mr. Walter J. Wyszynski’s brother admitted at the 
hearing in this proceeding that it is only natural that Mr. Walter J. Wys- 
zynski would be relied upon for advice and direction by others in the 
plant in view of his longevity, background and experience, even though 
he was performing menial work at the plant (Tr. 93-94). 

For the reasons set forth above, the order requested by complainant 
should be issued in this proceeding. 
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ORDER 


Inspection Service under Title I of the Federal Meat Inspection Act (21 
U.S.C. § 601 et seq.) is indefinitely withdrawn from and denied to re- 
spondent, its officers, directors, successors, and assigns, directly or 
through any corporate or other device; Provided, however, That such 
withdrawal and denial of inspection shall be suspended for so long as 
Mr. Walter J. Wyszynski is not associated with respondent, its succes- 
sors, or assigns, directly or through any corporate or other device, as a 
partner, officer, director, shareholder or employee, and for so long as 
Mr. Walter J. Wyszynski provides no direction or advice to and exercises 
no control over respondent, its successors or assigns, directly or through 
any corporate or other device, and for so long as respondent, its part- 
ners, officers, directors, shareholders, employees, successors and assigns 
do not, within three years following the effective date of this Order, vio- 
late any provision of the Act involving the acquiring, handling, or dis- 
tributing of unwholesome, mislabeled, or deceptively packaged food or 
fraud in connection with transactions in food; 

Provided further, That Mr. Walter J. Wyszynski shall be permitted to 
be associated with the respondent firm for 90 days subsequent to the 
date this Order becomes effective and shall have one year subsequent to 
the date this Order becomes effective to dispose of his stock; 


And provided further, That if it is determined, after opportunity for a 
hearing under the Federal Meat Inspection Act, or by criminal convic- 
tion, that any term of the above provision has not been or is not being 
complied with, the suspension will be terminated and the withdrawal 
and denial provisions of this Order will become effective immediately. 

This order shall be effective upon service on respondent. 
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(No. 20,348) 


In re JOEL WOOSLEY and MERRILL STUART. HPA Docket No. 131. De- 
cided January 16, 1981. 


Showing and exhibition of sored horse—Disqualification—Civil penalty— 
Consent as to Stuart 


Where respondent Stuart consented to an order disqualifying him from showing or exhibit- 
ing any horse and from judging or managing any horse show, exhibition or auction 
for a period of one year. 


Aaron B. Kahn, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AS TO 
MERRILL STUART 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.), amended July 13, 1976, 90 stat. 915, hereinafter 
referred to as the “Act” by a complaint filed by the Administrator, Ani- 
mal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents had violated the Act and the 
regulations promulgated thereunder (9 CFR Part 11). 

Jurisdiction and the findings of fact as set forth herein are admitted 
by Merrill Stuart. Complainant and Merrill Stuart consent to the entry 
of this decision agreed upon between them for the purpose of settling 
these proceedings pursuant to the consent provisions of the rules of prac- 
tice (7 CFR 1.138). 


FINDINGS OF FACT 


1. Merrill Stuart, Route 3, Box 87, Bowling Green, Kentucky 42101, 
was the owner and exhibitor of the horse known as “Major’s Tinkerbell” 
at all times specified herein. 

2. “Major’s Tinkerbell” was exhibited at the Tennessee Walking Horse 
National Celebration, Shelbyville, Tennessee on or about August 25, 
1978. 

3. In the opinion of examining U.S. Veterinarians at the time the 
aforementioned horse was exhibited, it was sore as that term is defined 
in the Act and the regulations. 


CONCLUSION 


Merrill Stuart admits the jurisdictional findings in this action and con- 
sents to the issuance of this decision. 
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ORDER 


A civil monetary penalty of $450.00 is assessed against respondent 
Merrill Stuart. The penalty shall be paid by a certified check or money 
order payable to the Treasurer of the United States and shall be for- 
warded to the Assistant General Counsel, Marketing Division, Office of 
the General Counsel, Room 2014, South Building, U.S. Department of 
Agriculture, Washington, D.C. 20250. 

Respondent Merrill Stuart is disqualified from showing or exhibiting, 
or allowing to be shown or exhibited, any horse and from judging or 
managing any horse show, exhibition or auction for a period of one year 
from the date this Order becomes final and effective. 

This decision shall have the same force and effect as if entered after a 
full hearing. It shall be final upon issuance and shall be effective on the 
date of service of this order upon respondent Merrill Stuart. The civil 
penalty shall be payable within thirty (30) days from the date of service 
of this decision upon respondent. 


(No. 20,349) 


In re THOMAS BURTON, JR. and LEROY FRANKS. HPA Docket No. 
154. Decided January 30, 1981. 


Showing and exhibition of sored horse—Civil penalty—Consent as to 
Burton 


Where respondent Thomas Burton, Jr. consented to an order assessing him a civil penalty 
of $1,000.00. 


Ronald K. Silver, for complainant. 
Theodore L. Johnson, III, Springfield, Mo., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AS TO 
THOMAS BURTON, JR. 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent Thomas Burton, Jr. has violated the 
Horse Protection Act, as amended. This consent order has been entered 
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into between the parties under authority of the applicable Rules of Prac- 
tice (7 CFR 1.138). 

Respondent Burton admits the jurisdictional allegations of the com- 
plaint, but neither admits nor denies the remaining allegations of the 
complaint. Respondent Burton waives oral hearing and any further pro- 
cedure under applicable Rules of Practice (7 CFR Part 1) and consents to 
the issuance of a specified order containing findings of fact, conclusions 
and assessing a civil penalty of $1,000.00 against him based upon the al- 
legations in the complaint. The consent order is to become effective on 
the day upon which it is served on respondent Burton. Complainant 
agrees to the entry of this consent order. 


FINDINGS OF FACT 


1. Thomas Burton, Jr., is an individual whose mailing address is 
Route #2, P.O. Box 130, Willard, Missouri 65801, who at all times mate- 
rial herein trained the horse “Magic’s Gunsmoke.” 

2. On or about September 22, 1979, at the Illinois Walking Horse 
Celebration at Springfield, Illinois, Thomas Burton, Jr. exhibited and 
entered for the purpose of exhibiting, the horse, “Magic’s Gunsmoke” in 
class no. 32, as entry number 128 while said horse was determined to be 
“sore” by United States Department of Agriculture veterinarians, as 
that term is defined in the Act and regulations. When examined by 
United States Department of Agriculture veterinarians, said horse was 
determined to exhibit abnormal sensitivity to palpation in the pastern 
area of its forelegs and inflammation and abnormal thermal patterns 
upon examination by thermovision. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent, Thomas Burton, Jr. is assessed a civil penalty of 
$1,000.00, which shall be payable by a certified check or money order to 
the Treasurer of the United States and forwarded to Ronald K. Silver, 
Office of the General Counsel, Room 2006, South Building, United 
States Department of Agriculture, Washington, D.C. 20250, within 6 
months from the date this order becomes effective. However, no less 
than $500 of said amount shall be paid within 90 days from the date this 
order becomes effective. 

This order shall become effective on the day upon which service of this 
order is made on respondent. 
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(No. 20,350) 


In re KENNETH MYERS. HPA Docket No. 146. Decided February 20, 
1981. 


Showing and exhibition of sored horse—Civil penalty—Consent 


Where respondent consented to an order assessing him a civil penalty of $1,000.00. 


Ronald K. Silver, for complainant. 
John E. Aldridge, Jr., Raleigh, N.C., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent has violated the Horse Protection Act, as 
amended. This consent order has been entered into between the parties 
under authority of the applicable Rules of Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the complaint, but 
neither admits nor denies the remaining allegations of the complaint. 
Respondent waives oral hearing and any further procedure under ap- 
plicable Rules of Practice (7 CFR Part 1) and consents to the issuance of 
a specified order containing findings of fact, conclusions and assessing a 
civil penalty of $1,000.00 against the respondent, based upon the allega- 
tions in the complaint. The consent order is to become effective on the 
day upon which it is served on respondent. Complainant agrees to the 
entry of this consent order. 


FINDINGS OF FACT 


1. Kenneth Myers is an individual whose mailing address is 2025 
Brewer Road, Winston-Salem, North Carolina 27107, who at all times 
material herein trained the horse “Duke’s Counselor.” 

2. On or about August 28, 1978, at the Tennessee Walking Horse Na- 
tional Celebration at Shelbyville, Tennessee, the respondent, exhibited 
and entered for the purpose of exhibiting the horse, “Duke’s Counselor” 
in class no. 37, as entry number 895 while said horse was determined to 
be “sore” by United States Department of Agriculture veterinarians, as 
that term is defined in the Act and regulations. When examined by 
United States Department of Agriculture veterinarians, said horse was 
determined to exhibit abnormal sensitivity to palpation in the pastern 
area of its forelegs and inflammation and abnormal thermal patterns 
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upon examination by thermovision. Respondent contends that he did not 
knowingly or intentionally sore the horse, “Duke’s Counselor.” 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent, Kenneth Myers, is assessed a civil penalty of $1,000.00, 
which shall be payable by a certified check or money order to the Treas- 
urer of the United States and forwarded to Ronald K. Silver, Office of 
the General Counsel, Room 2006, South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within 30 days from the 
date this order becomes effective. 

This order shall become effective on the day upon which service of this 
order is made on respondent. 


(No. 20,351) 


In re DUDE CROWDER. HPA Docket No. 15; BILLY HALE. HPA 
Docket No. 74; and WINK GROOVER. HPA Docket No. 82. De- 
cided February 24, 1981. 


Showing and exhibition of sored horse—Disqualification—Civil penalty— 
Dismissal as to Groover 


Where respondent’s Crowder and Hale violated the Act in connection with the showing and 
exhibition of a sored horse. Respondent’s Crowder and Hale are each disqualified 
from showing or exhibiting any horse and from judging or managing any horse 
show, exhibition or auction for a period of one year. Respondent Crowder and Hale 
are each assessed a civil penalty of $2,000.00. The complaint against Groover is dis- 
missed. 


John A. Campbell, Administrative Law Judge. 
Morris L. Selinger, for complainant. 
Edward F. Gordon, Shelbyville, Tenn., for respondents Crowder and Hale. 
David B. Byrne, for respondent Groover. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is a consolidated administrative proceeding for the recovery of 
monetary penalties and disqualification of respondents under the Horse 
Protection Act of 1970, as amended (15 U.S.C. § 1821 et seq.). After a 
hearing, Chief Administrative Law Judge John A. Campbell filed an ini- 
tial decision and order on November 26, 1980, in which he assessed civil 
penalties of $2,000 against respondents Crowder and Hale and disquali- 
fied them from showing or exhibiting any horse and from judging or 
managing any horse show, exhibition or auction for a period of one year. 
He dismissed the complaint against respondent Groover. 

Respondents Crowder and Hale appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35). 

Chief Judge Campbell’s findings, conclusions and order are abundant- 
ly supported by the record and the applicable law. His findings are par- 
ticularly entitled to weight inasmuch as he saw and heard the witnesses 
testify, and, therefore, was in the best position to determine the credibil- 
ity of the witnesses (see, e.g., In re Holcomb, 35 Agric. Dec. 1165, 1166 
(1976); In re Davis, 35 Agric. Dec. 538, 539 (1976) ).? Accordingly, his 
initial decision, which is set forth in the appendix, is adopted as the final 
decision in this proceeding. The order set forth below is identical to 
Chief Judge Campbell’s order except that the effective date has been 
changed in view of the appeal. 


ORDER 


It is hereby ordered that respondents Dude Crowder and Billy Hale be 
each assessed a civil penalty of $2,000, which shall be payable to the 
Treasurer of the United States by certified check or money order and 
which shall be forwarded to Morris L. Selinger, Room 2010, South 
Building, United States Department of Agriculture, Washington, D.C. 
20250, within 30 days from the date this Order becomes final and effec- 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 

2. Accord, Ward v. NLRB, 462 F.2d 8, 11-13 (5th Cir. 1972); Fairbank v. Hardin, 429 
F.2d 264, 268 (9th Cir. 1970); NLRB v. Majestic Weaving Co., 355 F.2d 854, 859 (2d Cir. 
1966); Cella v. United States, 208 F.2d 783, 788 (7th Cir. 1953), cert. denied, 347 U.S. 
1016 (1954); NLRB v. Swinerton, 202 F.2d 511, 514 (9th Cir. 1953), cert. denied, 346 U.S. 
814 (1953); NLRB v. Dinion Coil Co., 201 F.2d 484, 490 (2d Cir. 1952). 
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tive. In addition, respondents Dude Crowder and Billy Hale are each dis- 
qualified from showing or exhibiting any horse and from judging or 
managing any horse show, exhibition or auction for a period of one year 
from the date this Order becomes final and effective. 

The complaint, as to respondent Wink Groover, is dismissed. 

This Order shall be final and effective as to each respondent upon serv- 
ice of this Order on such respondent. 


APPENDIX (ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION) 
PRELIMINARY STATEMENT 


This is a consolidated administrative proceeding (HPA Docket Nos. 74, 
75 and 82) seeking recovery of monetary penalties and disqualification 
of respondents under the Horse Protection Act as amended (15 U.S.C. 
1821 et seq., hereinafter referred to as the “Act”). The proceedings were 
instituted by three complaints, two filed on March 22, 1978, and the 
third filed on July 5, 1978, by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture. 

The complaint filed against Billy Hale (HPA Docket No. 74) charged 
him as owner of the horse, Majority Leader, with allowing the horse to 
be entered for the purpose of being shown and exhibited at a horse show, 
and with allowing the horse to be shown and exhibited at a horse show 
while the horse was “sore”, in violation of the Act and the regulations is- 
sued thereunder (9 CFR 11.1 et seq., hereinafter referred to as the “regu- 
lations”). In his answer filed April 12, 1978, Respondent Hale admitted 
he was the owner of the horse in question, alleged that “full responsibil- 
ity for training, caring for and showing said horse had been placed with 
Dude Crowder under the terms of a contract,” and denied the remainder 
of the allegations in the complaint. 

The complaint filed against Dude Crowder, on March 22, 1978 (HPA 
Docket No. 75) alleged that he entered the horse, Majority Leader, for 
the purpose of showing and exhibiting, and showing and exhibiting a 
sored horse in a horse show, in violation of the Act and the regulations. 
Respondent Crowder filed an answer to the complaint on October 1, 
1979, after entry, on September 26, 1979, of a default Decision and Or- 
der. Upon motion of Respondent Crowder, an order was issued on Octo- 
ber 12, 1979, setting aside the previous default decision and order be- 
cause of the pendancy of the hearing on October 23 involving the same 
factual considerations enumerated in the complaint. The proceeding in- 
volving Dude Crowder was promptly consolidated with the other two 
proceedings and set for hearing on October 23. 

The answer filed by Respondent Crowder on October 1, 1979, admit- 
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ted that he was the trainer of the horse, Majority Leader, but denied that 
the horse was sored. 

The complaint filed on July 5, 1978, against Wink Groover (HPA 
Docket No. 82) charged him as rider and/or trainer with showing a sored 
horse in violation of the Act and the regulations. In his answer, filed 
August 23, 1978, Respondent Groover admitted that he rode the horse 
in question, Majority Leader, but denied the remaining allegations in the 
complaint. 

An oral hearing was held in the three consolidated cases on October 
23-24, 1979, in Shelbyville, Tennessee, and January 22, 1980, in Nash- 
ville, Tennessee. Complainant was represented by John H. Vetne and 
Morris L. Selinger of the Office of the General Counsel, United States 
Department of Agriculture. John H. Vetne only attended the hearing 
session in Shelbyville. The Respondents were represented by David B. 
Byrne, Jr., of Robison & Belser, P.A., Montgomery, Alabama; Edward F. 
Gordon of Bobo, Gordon, and Bobo, Shelbyville, Tennessee; and Knox 
Bigham of Lewisburg, Tennessee. 

At the close of the hearing the time was fixed for the filing of briefs. 


FINDINGS OF FACT 


1. Billy Hale is an individual residing at Gallatin, Tennessee. At all 
times material herein, he was the owner who exhibited the horse, Major- 
ity Leader, in Class No. 71, Entry No. 640 on November 13, 1976, at the 
20th Annual Southern Championship Charity Horse Show, Mont- 
gomery, Alabama (hereinafter referred to as the “Southern Champion- 
ship’). 

2. Dude Crowder is an individual residing at 301 Cloverdale, Shelby- 
ville, Tennessee. At all times material herein, he was the trainer of 
Majority Leader. He entered said horse for the purpose of showing and 
exhibiting on or about October 5, 1976, and exhibited Majority Leader in 
Class No. 71 on November 13, 1976 at the Southern Championship. 

3. Wink Groover is an individual residing at Shelbyville, Tennessee. 
He rode Majority Leader in Class No. 71 on November 138, 1976, at the 
Southern Championship. 

4. Following the exhibition and showing of Majority Leader on No- 
vember 13, 1976, the horse was automatically selected for a physical 
examination by U.S.D.A: veterinarians. 

5. Majority Leader was physically examined by Dr. L. D. Wood, a Vet- 
erinary Medical Officer with the Department of Agriculture. Dr. Wood 
performed a thorough visual and physical examination of the horse. In 
his visual examination, Dr. Wood noted massive granulomas about 6 
centimeters in diameter on the posterior of both foreleg pasterns, small- 
er granulomas scattered over the anterior of both pasterns, and granu- 
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lomas radiating to the posterior medial of both front pasterns. Dr. Wood 
then palpated the horse’s forelegs. He used light to moderate digital 
pressure which would not elicit a response in an area which is not pain- 
ful. To make sure the horse was not foolish or sensitive about his feet, 
Dr. Wood examined other areas of the forelegs and then returned to the 
spot where the horse had exhibited pain. Dr. Wood testified that he per- 
formed this type of examination on Majority Leader’s forelegs and that 
the horse reacted to palpation on the posterior pastern of each foreleg by 
trying to withdraw his foot and removing it from the stimulus. This re- 
sult was the same for each palpation of these areas. 

In Dr. Wood’s opinion, the type of granulomas he observed could only 
be caused by chemical irritants or blistering agents. The fact that they 
were bilateral led Dr. Wood to believe they were the result of intentional 
acts. Based on his observations and findings, Dr. Wood concluded that 
the horse was sored with chemicals, possibly amplified by mechanical 
devices and/or practices, done repeatedly over a long standing period of 
time, but with a recent soring attempt within hours prior to the show. 

6. Dr. H. E. Kendall assisted Dr. Wood during his physical examina- 
tion of Majority Leader. He observed Dr. Wood’s physical examination, 
and noted that when Dr. Wood palpated the posterior area with light to 
moderate pressure, the horse flinched, tried to take his foot out of Dr. 
Wood’s hand, and tried to step away from him. Dr. Kendall indicated 
that this pain was bilateral and that the paid response occurred when 
Dr. Wood palpated the posterior pastern area of each front foot. Dr. 
Kendall further noted that the posterior area was the only area that 
elicited this pain, and that the horse’s response from the palpation of 
other areas was not significant. From his observations, Dr. Kendall was 
of the opinion that the granulomas were caused by chemical agents and 
that the constant irritation by the various mechanical training devices 
caused them to proliferate. From the presence of the granulomas and 
from the pain response elicited by Dr. Wood’s examination of the horse, 
Dr. Kendall concluded that the horse was sore. Based on his observa- 
tions, Dr. Kendall concluded that the horse was sored with chemical and 
mechanical devices during his entire show life, but with a recent soring 
attempt within two days of the show. 


Exhibits 5 and 6 are pictures Dr. Kendall took at the examination of 
the posterior pasterns of Majority Leader’s forelegs. Dr. Kendall stated 
that these pictures showed the large granulomas on the rear of each 
front pastern, which had been subjected to an excessive amount of wear, 
and the area where the mechanical devices had rubbed constantly as the 
animal was in movement. 

7. After leaving the ring on November 13, 1976, Majority Leader was 
also examined by Dr. W. M. Thompson, a Veterinary Medical Officer 
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with the Department of Agriculture, with a heat detection device known 
as Thermovision.' The thermograms taken of Majority Leader’s anterior 
and posterior aspects of the horse’s forelegs showed irregular and abnor- 
mal thermal patterns. On the basis of his thermographic examination of 
the posterior of the horse’s forelegs, Dr. Thompson concluded that the 
horse was sore and that the inflammation was caused by chemicals used 
on the horse, throughout his show life, in conjunction with mechanical 
devices. 

8. Two nights earlier, on November 11, 1976, Majority Leader was ex- 
hibited in the Southern Championship (Class 33), won the Class, was ex- 
amined physically and thermographically by the U.S.D.A. veterinarians, 
and was not “written up” as having been sored. 


PERTINENT STATUTORY PROVISIONS 
15U.S.C.§ 1821 (3) 


The term “sore” when used to describe a horse means that— 
(A) an irritating or blistering agent has been applied, internally or external- 
ly, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person on any limb of 
a horse, 


(C) any tack, nail, screw, or chemical agent has been injected by a person 
into or used by a person on any limb of a horse, or 


any other substance or device has been used by a person on any limb of a 
horse or a person has engaged in a practice involving a horse, 


and, as a result of such application, infliction, injection, use, or practice, such horse suf- 
fers, or can reasonably be expected to suffer, physical pain or distress, inflammation, or 
lameness when walking, trotting, or otherwise moving, except that such term does not 
include such an application, infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervision of a person licensed to prac- 
tice veterinary medicine in the State in which such treatment was given. 


1. Thermovision is a heat detection device which picks up infra-red radiation emitted by 
objects. It then translates it electrically into two different screens, a black and white and a 
color monitor. The color monitor has ten isotherms which appear as colored squares at the 
bottom of the screen. Each of them represents a difference of one degree centigrade, and 
are used to compare temperatures in various portions of the horse’s feet so that inflamed 
areas will be depicted. In front of the color monitor is a Polaroid oscilloscope camera which 
will take a picture (thermogram) of the image represented on the color screen. Thermovi- 
sion measures the relative temperature of a horse’s forelegs. It does so by using the 
coronary band as a reference point, since studies have indicated that it is the warmest area 
of the animal's body, richly supplied with blood and nerves and similar to the fingernail of 
the human. In a normal horse the surrounding temperature should decrease from 3 to 5 de- 
grees centigrade. The coronary band is the focal point in measuring the anterior part of the 
foot, while the sulcus or pocket is the reference point of the posterior part of the foot. The 
sulcus has been found to be the warmest spot in the back of the horse’s pastern, and in a 
normal horse the surrounding areas should concentrically decrease in temperature from 1 
to 5 degrees. Irregularities of the temperatures surrounding the coronary band or sulcus in- 
dicate inflammation. 
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15 U.S.C. § 1824 (2) 
The following conduct is prohibited: 


oY «£ 8 @ .& 


(2) The (A) showing or exhibiting, in any horse show or horse exhibition, of 
any horse which is sore, (B) entering for the purpose of showing or exhibiting 
in any horse show or horse exhibition, any horse which is sore, (C) selling, 
auctioning, or offering for sale, in any horse sale or auction, any horse which 
is sore, and (D) allowing any activity described in clause (A), (B), or (C) re- 
specting a horse which is sore by the owner of such horse. (emphasis added) 


15 U.S.C. § 1825 (b) (1), (c), (d) (5) 
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Any person who violates section 1824 of this title shall be liable to 
the United States for a civil penalty of not more than $2,000 for 
each violation. No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before the Secretary with 
respect to such violation. The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the 
amount of such penalty, the Secretary shall take into account all fac- 
tors relevant to such determination, including the nature, circum- 
stances, extent, and gravity of the prohibited conduct and, with re- 
spect to the person found to have engaged in such conduct, the de- 
gree of culpability, any history of prior offenses, ability to pay, ef- 
fect on ability to continue to do business, and such other matters as 
justice may require. 


hw ae SB 


In addition to any fine, imprisonment, or civil penalty authorized un- 
der this section, any person who was convicted under subsection (a) 
or who paid a civil penalty assessed under subsection (b) or is subject 
to a final order under such subsection assessing a civil penalty for 
any violation of any provision of this Act or any regulation issued 
under this Act may be disqualified by order of the Secretary, after 
notice and an opportunity for a hearing before the Secretary, from 
showing or exhibiting any horse, judging or managing any horse 
show, horse exhibition, or horse sale or auction for a period of not 
less than one year for the first violation and not less than 5 years for 
any subsequent violation. 


eS & os 2 2 


In any civil or criminal action to enforce this chapter or any regula- 
tion under this chapter a horse shall be presumed to be a horse which 
is sore if it manifests abnormal sensitivity or inflammation in both 
of its forelimbs or both of its hindlimbs. 


CONCLUSIONS 


Upon review of the record, evidence as well as the contentions of the 
parties, it is concluded that the horse, Majority Leader, was sore, as that 
term is defined in the act, when it was exhibited on November 13, 1976. 
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It is concluded further: that the sanctions requested by complainant as 
to respondents, Hale and Crowder, are appropriate and should be im- 
posed; and that the complaint against respondent Groover should be dis- 
missed. 

The evidence presented at the hearing establishes that Majority Lead- 
er was observed and examined physically and thermographically by 
three highly qualified Veterinary Medical Officers who found that the 
horse was sore as that term is defined in the Act and regulations when 
the horse was shown and exhibited on November 13, 1976. Complainant 
has therefore met the statutory presumptions as set forth in section 
1825 (d) (5) of the Act. These examinations were thorough and complete 
and established, Findings of Fact 5, 6, and 7, that the horse was sore. 

Dr. Wood noted the massive granulomas on the posterior aspect of 
both pasterns, and that light to moderate pressure of that posterior area 
caused the horse to exhibit pain. The palpation was repeated several 
times and in each instance the horse responded with pain. Dr. Wood 
testified that the granulomas present on the pasterns were of a smooth, 
organized, cluster type that could have only been caused by chemicals, 
and since they were bilateral they were the result of intentional acts. He 
testified further that the soring could not have been caused by the cumu- 
lative effect of the sand in the ring and the lubricant and action devices, 
indicating that these conditions would only cause surface abrasions 
while the elicited pain came from much deeper tissues. 

Dr. Kendell assisted Dr. Wood in his physical examination and cor- 
roborated Dr. Wood’s findings, which in turn were supported by Dr. 
Thompson’s thermographic examination of Majority Leader. 

Two show judges and the show steward testified on behalf of Respond- 
ents. The two show judges observed the horse on November 13, and saw 
no indication of soring, and the show steward, examined the horse the 
same night and did not excuse him from the show. 

The two show judges did not physically examine the horse to deter- 
mine if he was sore. Their only exposure to the horse was viewing him 
while he was shown with others during the show. The show steward ex- 
amined Majority Leader and did not excuse him from competition. How- 
ever, he testified that he was the only steward at the show, that he ex- 
amined every horse at the show (approximately 400 horses) and that he 
spent about 3 minutes on each examination. 

The case of In re: Richard Wall, 38 A.D. 1437 (1979), on appeal, ad- 
dresses itself to the difference in examination of horses. At pages 1442- 
1443 of that decision it is stated that: 


While there appears to be substantial and direct conflict and testimony on 
the point, it can be seen that there are substantial and significant differences 
between the two categories of testimony. The APHIS veterinary medical of- 
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ficers were assigned to attend this particular show to make inspections for 
this purpose. They had no personal interest or stake in the outcome of their 
inspection. They were sworn to enforce the law. They possessed professional 
training, as well as specialized occupational experience and training directed 
specifically to identify “sore” horses. The observation and examinations of 
the USDA-APHIS veterinary medical officers were all made immediately be- 
fore, during and after each class showing. 


The witnesses who felt that the horse was not sore did not have equal, timely, 
or comparable opportunities to form their opinions and judgment. While 
some of them clearly were highly experienced laymen with civic and organi- 
zational responsibilities, they do not possess the professional qualifications 
and legal obligations of USDA-APHIS medical officers. 


Ordinarily, the pre-show examination conducted by the show steward would 
not favorably compare with the observation and examination of the 
USDA-APHIS medical officers. All 400 horses were examined by the laymen 
show steward in the pre-show examination, whereas only selected horses 
were examined and tested by USDA-APHIS veterinarians in the post-show 
examinations. 


Time and opportunity for the pre-show and post-show examinations would be 
dramatically different. The post-show examination clearly had time, profes- 
sional and equipment advantages of an extensive nature, over the pre-show 
examination by the show steward. 


In summary then, it is concluded that the evidence of record supports 
the conclusions that Majority Leader was sored when exhibited at the 


Southern Championship Show on November 13, 1976. 


OTHER MATTERS FOR CONSIDERATION 
1. Culpability 


a. Respondents Billy Hale and Dude Crowder are equally responsible for the 
sored condition of Majority Leader — when the horse was exhibited on Novem- 
ber 13, 1976. Respondent Crowder admittedly trained and entered the horse 
for showing. Respondent Hale admittedly was the owner of Majority Leader 
and by reason of the facts in this proceeding, allowed the showing of the sored 
horse (15 USC 1824 (2) ). 


Respondent Hale sought to relieve himself of any responsibility by ne- 
gotiating a contract with Dude Crowder whereby only Crowder would be 
liable for any violations of the Horse Protection Act. The contract im- 
plied that Respondent Crowder has sole responsibility and control of Ma- 
jority Leader. The contract however, does not relieve respondent Hale of 
responsibility under the Act. Further, such contention is inconsistent 
with the holding in Jn re: Edward Whaley and Wink Groover, 35 A.D. 
1519, 1526 (1976), which holds that an owner is fully responsible for his 
trainer’s conduct and should not be assessed a lesser penalty because he 
had no control of the trainer’s activities. See also: In re: John Purvis and 
Dwayne Elliot ,38 A.D. 1271, 1278 (1979). 
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The complaint should be dismissed as to Respondent Wink Groover. Although 
he rode Majority Leader in the show on November 11 and 13, the record shows 
no further connection between respondent Groover and the events occuring on 
November 13, 1976. 


For personal and other reasons, Wink Groover stopped training horses 
in July 1976. He rode the horse only as a favor to Respondent Crowder. 
He arrived at the show ring immediately before the show and left imme- 
diately after the exhibition. He received no compensation for riding. In 
short, we find no culpability here. See Tr. pp. 223-224, 264-272, 292- 
295, 391, 404-406, 420-431, 448. 

2. November 11, 1976 Showing 


The brief filed on behalf of Respondent Hale contends that Majority 
Leader was shown on November 11, was examined by USDA veteri- 
narians and was not found to be sore. See Findings of Fact 8. From this 
fact, he argues that the horse was not sore on November 13. 

The only conclusion that can be drawn here is that the horse was not 
“written up” as sored on November 11, but it was on November 13. 

We need not speculate as complainant does in his brief about events 
which might have occurred between November 11 and 13. The fact that 
the horse was not determined to be sore on November 11, but sore two 
days later, is a persuasive argument. However, this fact does not over- 
come the strong and convincing testimony by the examining veteri- 
narians, that Majority Leader was sore on November 13, 1976. 


3. Heel-Toe-Ratio 


At the hearing, complainant’s witness testified the heel-toe-ratio was 
questionable. However, further testimony in the record indicates that 
the ratio was not the probable cause of the soreness in the pastern area. 
Tr. 211-212. Accordingly, no further conclusions need be drawn on this 
point. 

Sanctions 


Complainant urges that respondents be assessed a civil penalty of 
$2,000 and that respondents Hale and Crowder be disqualified for one 
year from showing any horse and from judging or managing any horse 
show, exhibition or auction. With this, I concur and so order. 

As complainant notes in the brief, the soring of horses presents a seri- 
ous problem in Tennessee Walking Horse shows throughout the country. 
It results in cruel and inhumane treatment of walking horses and gives 
competitive advantages in the show ring to those who sore, often encour- 
aging others to do the same in order to remain competitive. This has a 
destructive, far-reaching effect on the entire walking horse community. 

The sanctions in addition to providing a remedy for cruel and inhu- 
mane treatment of horses and for unfair competition, should be suffi- 
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ciently severe to have a deterrent effect on respondents. In the present 
case, the imposed penalty is necessary and appropriate. Respondent 
Crowder, an experienced trainer, on two previous occasions consented to 
decisions and orders in which he was assessed civil penalties of $200 Un 
re: Dude Crowder, 33 A.D. 1255 (1974) ), and of $500 Un re: Dude Crow- 
der, 35 A.D. 367 (1976) ), for violations of the Act. 


(No. 20,352a) 


In re JOE VAN CLAYTON, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Decided February 26, 1981. 


Showing and exhibition of sored horse—Civil penalty—Consent as to 
Clayton Sr. and Clayton Jr. 


Where respondent’s Joe Van Clayton, Jr. and Joe Van Clayton, Sr. consented to an order 
assessing respondent Joe Van Clayton, Jr. a civil penalty of $600.00 and Joe Van 
Clayton, Sr. a civil penalty of $2000.00. 


Alexandra Maravel, for complainant. 
John H. Norton, III, Shelbyville, Tenn. for respondent Joe Van Clayton, Sr. and Joe 
Van Clayton, Jr. 
Michael D. Hallyburton, Madison, Ky., for respondent Dale Barnes. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
JOE VAN CLAYTON, SR., AND 
JOE VAN CLAYTON, JR. 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seq. 1970) ) ), hereinafter referred to as the “Act.” A com- 
plaint issued by the Administrator of the Animal and Plant Health In- 
spection Service pursuant to the Act and the applicable Rules of Practice 
(7 CFR 1.133 (b) (1), 1.135) was served upon the respondents. This deci- 
sion is entered pursuant to the consent decision provision of the Rules of 
Practice. (7 CFR 1.138) 

Respondents Joe Van Clayton, Sr. and Joe Van Clayton, Jr. admit the 
jurisdiction of the Secretary of Agriculture in this matter and waive a 
hearing and further procedure herein. The respondents Van Clayton and 
the complainant consent to the issuance of this decision agreed upon be- 
tween them for the purpose of settling this matter. 
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FINDINGS OF FACT 


1. Joe Van Clayton, Sr., is an individual whose address is Box 904, 
Shelbyville, Tennessee 37160 who at all times material herein was the 
co-owner of a horse known as “Invasions Handshaker.” 

2. Joe Van Clayton, Jr., is an individual whose address is Box 526, 
Arab, Alabama 35016 who rode a horse known as “Invasions Hand- 
shaker” at the 8th Annual Alabama Jubilee Horse Show in Decatur, Ala- 
bama on May 7, 1977. 

3. In the opinion of examining veterinarians employed by the U.S. De- 
partment of Agriculture the horse known as “Invasions Handshaker” 
was sore when exhibited on May 7, 1977. 

4. The respondents Van Clayton deny that the horse known as “Inva- 
sions Handshaker” was sore when exhibited on May 7, 1977. 


CONCLUSIONS 


The Van Claytons’ admission of jurisdiction and their agreement with 
the complainant as to the issuance of this decision warrant the entry of 
such decision in this matter. 


ORDER 


Respondent Joe Van Clayton, Jr. is assessed a civil penalty of $600. 
Respondent Joe Van Clayton, Sr. is assessed a civil penalty of $2,000. 
The civil penalties shall be payable to the Treasurer of the United States 
by certified check or money order forwarded to the Director, Marketing 
Division, Office of the General Counsel, Room 2014-S, United States 
Department of Agriculture, Washington, D.C. 20250. Joe Van Clayton, 
Jr. shall pay the entire amount of his civil penalty on or before February 
15, 1981. Joe Van Clayton, Sr. shall pay his civil penalty in eight equal 
installments of $250 payable quarterly beginning on the first day of 
May 1981 and of every third month thereafter until February 1983. If 
either respondent fails to make any payment on or before the due dates 
specified in this order, the entire civil penalty for both respondents shall 
become immediately due and payable. Any failure on the part of the 
United States to demand or collect full payment in the event of such ac- 
celeration of the penalties shall not be construed as altering the right to 
demand and collect full payment set forth herein. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final and effective upon issuance. 
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(No. 20,352b) 


In re JOE VAN CLAYTON, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Decided February 26, 1981. 


Showing and exhibition of sored horse—Disqualification—Consent as to 
Barnes 


Where respondent Dale Barnes consented to an order disqualifying him from showing or 
exhibiting any horse and from judging or managing any horse show, exhibition, sale 
or auction for a period of 30 months. 


Alexandra Maravel, for complainant. 
John H. Norton, III, Shelbyville, Tenn., for respondents Joe Van Clayton, Sr. and Joe 
Van Clayton, Jr. 
Michael D. Hallyburton, Madison, Ky., for respondent Dale Barnes. 


CONSENT DECISION WITH RESPECT TO 
DALE BARNES 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seg. (1970) )), hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1), 1.135) was served upon the respondent Dale 
Barnes. This decision is entered pursuant to the consent decision provi- 
sion of the Rules of Practice. (7 CFR 1.138) 

Respondent Dale Barnes admits the jurisdiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Barnes and the complainant consent to the issuance of this 
decision agreed upon between them for the purpose of settling this mat- 
ter. 


FINDINGS OF FACT 


1. Dale Barnes is an individual whose address is Route 1, Prentiss 
Road, Beaver Dam, Kentucky 42320, who at all times material herein 
was the co-owner of a horse known as “Invasions Handshaker.” 

2. The horse known as “Invasions Handshaker” was shown at the 8th 
Annual Alabama Jubilee Horse Show in Decatur, Alabama, on May 7, 
1977. 

3. In the opinion of examining veterinarians employed by the U.S. De- 
partment of Agriculture, the horse known as “Invasions Handshaker” 
was sore when shown on May 7, 1977. 

4. Respondent does not admit liability in this matter. 
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CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
cision in this matter. 


ORDER 


Respondent Dale Barnes is disqualified from showing or exhibiting 
any horse and from judging or managing any horse show, exhibition, 
sale or auction for a period of thirty (30) months, beginning on January 
1, 1981, and terminating on June 30, 1983. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. 


(No. 20, 353) 


In re JOE VAN CLAYTON, SR. HPA Docket No. 166. Decided February 
26, 1981. 


Sored horse, offering sale of —Civil penalty—Consent 


Where respondent consented to an order assessing him a civil penalty of $2000.00. 


Alexandra Maravel, for complainant. 
John H. Norton, III, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


CONSENT DECISION 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 
U.S.C. 1821 et seg. (1970) )) , hereinafter referred to as the “Act.” A 
complaint issued by the Administrator of the Animal and Plant Health 
Inspection Service pursuant to the Act and the applicable Rules of Prac- 
tice (7 CFR 1.133 (b) (1), 1.135) was served upon the respondent. This 
decision is entered pursuant to the consent decision provision of the 
Rules of Practice. (7 CFR 1.138) 

The respondent admits the jurisdiction of the Secretary of Agriculture 
in this matter. Respondent waives a hearing and further procedure in 
this matter. The parties consent to the issuance of this decision agreed 
upon between them for the purpose of settling this matter. 
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FINDINGS OF FACT 


1. Joe Van Clayton, Sr., herein referred to as “respondent,” is an indi- 
vidual whose address is Box 904, Shelbyville, Tennessee 37160 who at 
all times material herein was the owner of a horse known as “Paradise’s 
Black Boy.” 

2. On August 29, 1978, respondent offered the horse known as “Para- 
dise’s Black Boy” for sale at the Sale of Show Ring Champions in Shelby- 
ville, Tennessee. 

3. In the opinion of examining veterinarians employed by the U.S. De- 
partment of Agriculture the horse known as “Paradise’s Black Boy” was 
sore on August 29, 1978. 

4. Respondent denies that the horse known as “Paradise’s Black Boy” 
was sore on August 29, 1978. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 
ter. 


ORDER 


Respondent is assessed a civil penalty of $2,000. The civil penalty 
shall be payable to the Treasurer of the United States by certified check 
or money order forwarded to the Director, Marketing Division, Office of 
the General Counsel, Room 2014-S, United States Department of Agri- 
culture, Washington, D.C. 20250. Respondent shall pay the civil penalty 
in eight equal installments of $250 payable quarterly beginning on the 
first day of May 1981 and of every third month thereafter until Febru- 
ary 1983. If the respondent fails to make any payment on or before the 
due dates specified in this order, the entire civil penalty shall become im- 
mediately due and payable. Any failure on the part of the United States 
to demand or collect full payment in the event of such acceleration of the 
penalty shall not be construed as altering the right to demand and col- 
lect full payment set forth herein. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final and effective upon issuance. 
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ORDER ISSUED BY DOROTHEA A. BAKER, ADMINISTRATIVE LAW 
JUDGE 


ORDER DISMISSING COMPLAINT 


(No. 20, 354) 


In re RONAL YOUNG. HPA Docket No. 141. Order issued January 23, 
1981. On motion of complainant, with prejudice. 


ORDER ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
STAY ORDER 
(No. 20, 355) 


In re PETER LIVOLSI and ROBERT D. Morris. HPA Docket No. 
111. Order issued January 9,1981. Pending judicial review. 
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DISCIPLINARY DECISIONS 
(No. 20,356) 


In re WILLIAM BUTCHER. P & S Docket No. 5738. Decided June 18, 
1980. 


Dealer—Market agency—Bonding requirement—Insufficient funds 
checks—Failure to pay when due—Civil penalty—Default 


Respondent is ordered to cease and desist from failing to maintain a reasonable bond, issu- 
ing insufficient funds checks, and failing to pay when due the full purchase price. 
Respondent is assessed a civil penalty of $1,000.00. 


Thomas C. Heinz, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF 
FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after called the Act. It was instituted by a complaint filed by the Acting 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture. 

Copies of the complaint and rules of practice governing proceedings 
under the Act were served upon respondent by certified mail on March 
31, 1980. Respondent was informed in a letter of service that an answer 
should be filed within 20 days, and that failure to file an answer denying 
the allegations in the complaint and requesting an oral hearing would 
constitute admission of such allegations and waiver of such hearing. 

Respondent has failed to file an answer. Accordingly, the material 
facts alleged in the complaint, which are admitted by respondent’s fail- 
ure to file an answer, are adopted and set forth herein as findings of fact. 


FINDINGS OF FACT 


1. William Butcher, hereinafter referred to as the respondent, is an 
individual whose address is P.O. Box 361, Collinsville, Oklahoma, and 
who at all times material herein was engaged in the business of buying 
and selling livestock in commerce for his own account, and buying live- 
stock in commerce on a commission basis. 

2. Respondent, in connection with his operations under the Act, on or 
about the dates and in the transactions set forth below, purchased live- 
stock in commerce, and in purported payment therefor, issued checks 
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which were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the ac- 
count upon which such checks were drawn. 


Purchased No. Check Check 
Date From Head Amount No. Date 
6/4/79 Mid-Mississippi 35 $ 7,686.15 520 6/11/79 
Livestock Co.., 
Canton, MS 
6/18/79 30 10,667.81 187 ~=7/9/79 
6/25/79 22 7,083.37 187 ~=7/9/79 
7/19/79 87 SLI Zt 192 7/16/79 
7/16/79 22 7,335.15 200 7/30/79 
7123/79 16 5,311.13 200 7/30/79 
7130/79 25 7,563.00 556 8/24/79 
8/6/79 aT 7,966.09 556 8/24/79 


3. (a) Respondent, in connection with his operations under the Act, in 
the transactions set forth below and in Findings of Fact 2 above, pur- 
chased livestock in commerce and failed to pay, when due, the full 
amount of the purchase price for such livestock. 


Purchased No. Date 
Date From Head Amount Paid 
7/10/79 Lincoln County Live- 72 $21,341.04 7/31/79 
Stock Commission Co., Inc., 
Brookhaven, MS 
7/17/79 36 11,580.99 
7124/79 43 10,762.93 
7131/79 51 12,717.48 
8/7/79 39 10,384.78 


(b) As of November 26, 1979, there remained unpaid by the re- 
spondent a total of $61,431.58 for the livestock set forth in Findings of 
Fact 2 and 3 herein. 

4. During the period from March 28, 1979 to August 7, 1979, re- 
spondent engaged in the business of a dealer and market agency in com- 
merce, within the meaning of the Act, without filing and maintaining a 
bond or bond equivalent as required by the Act and the regulations 
promulgated thereunder. 


CONCLUSIONS 


By reason of the facts stated in Findings of Fact 2 and 3 herein, 
respondent has violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and 
section 201.43 (b) of the regulations (9 C.F.R. 201.43 (b) ). 
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By reason of the facts stated in Findings of Fact 4 herein, respondent 
has violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sections 
201.28 and 201.29 of the regulations (9 C.F.R. 201.28 and 201.29). 


ORDER 


Respondent, his agents and employees, directly or indirectly shail 
cease and desist from: 

1. Engaging in business in commerce in any capacity for which bond- 
ing is required under the Packers and Stockyards Act, 1921, as amended 
and supplemented, without filing and maintaining a reasonable bond, or 
its equivalent, as required by the Act and the regulations promulgated 
thereunder. 

2. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
upon which they are drawn to pay such checks; and 

3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 

In accordance with section 312 of the Act (7 U.S.C. 213) respondent is 
assessed a civil penalty in the amount of $1,000, to be paid to the Treas- 
urer of the United States by certified check or money order not later 
than the seventh day after the effective date of this order. Payment 
shall be forwarded to the Attorney for Complainant, Packers and Stock- 
yards Division, Office of tae General Counsel, United States Depart- 
ment of Agriculture, Washington, D.C. 20250. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective from the sixth day after the decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et 
seq.). [The Decision and Order became final on December 22, 1980—Ed.] 


(No. 20,357) 


In re MODESTO MENDICOA. P & S Docket No. 5762. Decided Novem- 
ber 6, 1980. 


Dealer—Bonding requirement—Civil penalty—Suspension of 
registration—Default 
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Respondent is ordered to cease and desist from engaging in business without maintaining 
an adequate bond. Respondent is assessed a civil penalty of $2,000.00 and is sus- 
pended as a registrant until in full compliance with the bonding requirements. 


Kenneth Vail, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Depu- 
ty Administrator, Packers and Stockyards, AMS, United States Depart- 
ment of Agriculture, charging that the respondent has wilfully violated 
the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
personally. Respondent was informed in a letter of service that an an- 
swer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations con- 


tained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent's failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Modesto Mendicoa, hereinafter referred to as the respondent, is 
an individual whose mailing address is P.O. Box 246, Manila, Utah 
84046. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

2. Respondent was notified that the surety bond maintained to secure 
the performance of his livestock obligations under the Act was not ade- 
quate, and that if he continued his livestock operations without ade- 
quate bond coverage or its equivalent, he would be in violation of section 
312 (a) of the Act and sections 201.29 and 201.30 of the regulations 
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promulgated thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer, buying and selling live- 
stock in commerce, without filing and maintaining an adequate bond or 
its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent Modesto Mendicoa, individually or through any corporate 
or other device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental order will be issued in this proceeding ter- 
minating the suspension. 

Respondent is hereby assessed a civil penalty of Two Thousand Dollars 
($2,000.00). 

The provisions of this order shall become effective from the sixth day 
after the Decision becomes final. Copies hereof shall be served upon the 
parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on December 29, 1980—Ed.] 
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(No. 20,358) 


In re FRANKIE W. CAUGHMAN, JR. P & S Docket No. 5814. Decided 
January 8, 1981. 


Dealer—Market agency—Insolvency—Insufficient funds checks—Failure 
to pay when due—Accounts and Records—Suspension of registration— 
Default 


Respondent is ordered to cease and desist from engaging in business while insolvent; issu- 
ing insufficient funds checks; failing to pay when due the full purchase price; and is- 
‘suing drafts without prior written agreement. Respondent is ordered to keep a full 
description of all transactions and is suspended as a registrant for 45 days and 
thereafter until solvent. 


Thomas Walsh, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Frankie W. Caughman, Jr., hereinafter referred to as respond- 
ent, is an individual doing business as the Frankie Caughman Cattle 
Company, with his principal place of business located at Lexington, 
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South Carolina. Respondent’s mailing address is 135 Morgan Drive, 
Lexington, South Carolina 29072. 

(b) Respondent is, and at all times material herein was, engaged in 
the business of buying and selling livestock in commerce for his own ac- 
count, and buying livestock in commerce on a commission basis. 

(c) Respondent is, and at the times material herein was, engaged in 
the business of a dealer and market agency within the meaning of those 
terms as defined in the Act. 

(d) Respondent is, and at the times material herein was, registered 
with the Secretary of Agriculture as a dealer to purchase livestock for 
slaughter. In May 1979, respondent filed with the Secretary of Agricul- 
ture an application to amend his registration to that of a dealer to buy 
and sell livestock in commerce. 

2. (a) As of May 31, 1980, respondent’s current liabilities exceeded 
his current assets. As of that date, respondent had current liabilities to- 
talling approximately $76,279.80, and current assets totalling approxi- 
mately $11,425.47, resulting in an excess of current liabilities over cur- 
rent assets of approximately $64,854.33. 

(b) As of July 21, 1980, respondent’s current liabilities exceeded his 
current assets. As of that date, respondent had current liabilities total- 
ling approximately $57,892.53, and current assets totalling approxi- 
mately $750.00, resulting in an excess of current liabilities over current 
assets of approximately $57,142.53. 

(c) Respondent’s current liabilities presently exceed his current as- 
sets. 

3. (a) During the period from at least May 31, 1980 through July 21, 
1980, respondent engaged in business as a market agency in commerce 
notwithstanding that during such period of time, respondent’s current 
liabilities exceeded his current assets. 

(b) Since July 21, 1980, respondent has continued to operate as a 
market agency in commerce notwithstanding that his current liabilities 
exceed his current assets. 

4. (a) Respondent, in connection with his operations as a dealer and 
market agency, on or about the dates and in the transactions specified in 
paragraph IV (a) of the Complaint, purchased livestock and in purported 
payment therefor drew drafts, or authorized the drawing of drafts, 
which were returned unpaid because respondent failed to honor such 
drafts when presented for payment. 

(b) Respondent, in the transactions described in paragraph IV (a) of 
the Complaint, and in those transactions specified in paragraph IV (b) of 
the Complaint, purchased livestock in commerce and failed to pay, when 
due, the full purchase price for such livestock. 

(c) As of July 22, 1980, there remained unpaid by respondent the 
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amount of approximately $26,901.80 for livestock purchased in com- 
merce. 

(d) Respondent, in connection with the transactions specified in 
paragraph IV (a) of the Complaint, purchased livestock and in purported 
payment therefor drew drafts, or authorized the drawing of drafts, with- 
out first obtaining, and disclosing in his records, express written agree- 
ments authorizing such manner of payment from the sellers of such live- 
stock. 

5. Respondent failed to keep and maintain accounts, records and 
memoranda which fully and accurately disclosed the true nature of all 
transactions involved in his business operations subject to the Act, in 
that he failed to keep and maintain: (1) a general ledger of accounts 
showing assets, liabilities, income, expenses and net worth; (2) a live- 
stock purchase and sales journal; (3) a cash disbursements journal; and 
(4) copies of all livestock purchase and sale invoices. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the respond- 
ent’s financial condition does not meet the requirements of the Act (7 
U.S.C. 204). 

By reason of the facts found in Finding of Fact 3 herein, the respond- 
ent has engaged in an unfair and deceptive trade practice in wilful viola- 
tion of section 312 (a) of the Act (7 U.S.C. 213 (a) ). 

By reason of the facts found in Finding of Fact 4 herein, the respond- 
ent has engaged in unfair and deceptive trade practices in wilful viola- 
tion of sections 312 (a) and 409 of the Act (7 U.S.C. 213 (a), 228b) and 
section 201.43 (b) of the regulations (9 CFR 201.43 (b) ), and has violated 
section 401 of the Act (7 U.S.C. 221). 

By reason of the facts found in Finding of Fact 5 herein, the respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


Respondent Frankie W. Caughman, Jr., his agents and employees, di- 
rectly or indirectly through any corporate or other device, shall cease 
and desist from: 

1. Engaging in business as a market agency or dealer while his current 
liabilities exceed his current assets; 

2. Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds, to pay such checks or 
drafts, on deposit in the account from which such checks or drafts are to 
be paid; 

3. Failing to pay, when due, the full price of livestock purchased; 

4. Issuing drafts in payment for livestock without obtaining from the 
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sellers of such livestock, prior to the transactions, express written agree- 
ments that payment for such livestock may be made by draft. 

Respondent shall keep and maintain accounts, records and memoran- 
da which fully and accurately disclose the true nature of all transactions 
involved in his business operations subject to the Act, including (1) all 
agreements with sellers of livestock permitting respondent to pay for 
livestock purchases by drafts; (2) a general ledger of accounts showing 
assets, liabilities, income, expenses and net worth; (3) a livestock pur- 
chase and sales journal; (4) a cash disbursements journal; and (5) copies 
of all livestock purchase and sales invoices. 

Respondent is suspended as a registrant under the Act for a period of 
forty-five (45) days, and thereafter until respondent demonstrates that 
he is no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this proceeding 
terminating the suspension, after the expiration of the forty-five day pe- 
riod. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on February 16, 1981—Ed.] 


(No. 20,359) 


In re RICHARD BRADY. P & S Docket No. 5829. Decided January 8, 
1981. 


Dealer—Bonding requirement—Suspension of registration—Default 
Respondent is ordered to cease and desist from engaging in business without maintaining 


an adequate bond. Respondent is suspended as a registrant until in full compliance 
with the bonding requirements. 


Thomas Walsh, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION AND ORDER ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and regulations issued thereunder (9 CFR 201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Richard Brady, hereinafter referred to as the respondent, is an 
individual whose mailing address is R.R. 2, Box 430A, Colebrook, New 
Hampshire 03576. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

2. Respondent was notified that the surety bond maintained to secure 
the performance of his livestock obligations under the Act was ter- 
minated, and that if he continued his livestock operations without ade- 
quate bond coverage or its equivalent, he would be in violation of section 
312 (a) of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer buying and selling live- 
stock in commerce for his own account, without having and maintaining 
a reasonable bond or its equivalent, as required by the Act and the regu- 
lations. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


ORDER 


Respondent Richard Brady, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in any business in 
any capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in full compliance with 
such requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and Order became final on February 16, 1981—Ed.] 


(No. 20,360) 


In re HOWARD R. MYERS. P &S Docket No. 5745. Decided January 5, 
1981. 


Dealer—Market agency—Bonding requirement—Civil penalty—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. Respondent is assessed a civil penalty of 
$500.00. 


Lydia Lizarribar, for complainant. 
Ernest H. Van Hooser, Kansas City, Mo., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. § 181, et seq.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondent willfully violated the Act 
and the regulations issued thereunder (9 C.F.R. § 201.1, et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 C.F.R.§ 1.138). 

The respondent admits the jurisdictional allegations in § I of the Com- 
plaint and specifically admits that the Secretary has jurisdiction in this 
matter, neither admits nor denies the remaining allegations, waives oral 
hearing and further procedure, and consents and agrees, for the purpose 
of settling this proceeding and for such purpose only, to the entry of this 
decision. 

The complainant agrees to the entry of this decision and agrees to the 
entry of an order containing no provision for the suspension of respond- 
ent’s registration, because respondent is now in compliance with the 
bonding provisions of the Act and the regulations. 


FINDINGS OF FACT 


1. Howard R. Myers, hereinafter referred to as the respondent, is an 
individual whose mailing address is 710 South Jefferson, Indianola, 
Iowa 50125. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling livestock 
in commerce; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell in commerce and as a market agency to buy livestock in com- 
merce on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act and its regulations without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act and the 
regulations. 

In accordance with § 312 (b) of the Act (7 U.S.C. § 213 (b)), the 
respondent is assessed a civil penalty of $500.00. 
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The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 20,361) 


In re THE MENCHHOFER CATTLE COMPANY, a corporation, and LYLE 
MENCHHOFER, an individual. P & S Docket No. 5769. Decided 
January 5, 1981. 


Dealer—Insolvency—Failure to pay—Corporate dealer, financing indi- 
vidual dealer—Insufficient funds checks—Accounts and records—Civil 
penalty—Suspension of registration—Consent 


Where respondents consented to an order to cease and desist from engaging in business 
while insolvent; failing to pay or failing to pay when due the full purchase price; 
using funds of corporate respondent to pay expenses of individual respondent; and 
issuing insufficient funds checks. Respondents are ordered to keep a full description 
of all transactions. Respondent Menchhofer Cattle Company is suspended as a regis- 
trant for one year and thereafter until solvent. Respondent Lyle Menchhofer is sus- 
pended as a registrant for one year, and is assessed a civil penalty of $2,000.00. 


Allan Kahan, for complainant. 
Respondents, prose. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the corporate respondent's fi- 
nancial condition does not meet the requirements of the Act (7 U.S.C. 
204), and that the respondents, both corporate and individual, wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondents, both corporate and individual, admit the jurisdic- 
tional allegations in paragraph I of the complaint and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
deny the remaining allegations, waive oral hearing and further proce- 
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dure, and consent and agree, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. The Menchhofer Cattle Company, hereinafter referred to as the 
corporate respondent, is a corporation whose business mailing address is 
617 Royal Lane, Celina, Ohio 45822. 

2. The corporate respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

3. Lyle Menchhofer, hereinafter referred to as the individual respond- 
ent, is an individual whose mailing address is 617 Royal Lane, Celina, 
Ohio 45822. 

4, The individual respondent is, and at all times material herein was: 

(a) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce; and 

(b) President and primary stockowner of the corporate respondent, 
and did, at all times material herein, direct, manage, and control the 
policies, practices and activities of the corporate respondent. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, its owners, officers, agents and employees, 
successors and assigns, and the individual respondent, either as an 
agent, officer or employee of the corporate respondent or in his indi- 
vidual capacity, shall cease and desist from: 

1. Operating in any capacity under the Act while its current liabilities 
exceed its current assets. 

2. Failing to pay, when due, the full purchase price for livestock. 

3. Failing to pay the full purchase price for livestock. 

4. Using funds of the corporate respondent for the payment of ex- 
penses owed by the individual respondent. 

5. Issuing checks in payment for livestock without having sufficient 
funds on deposit and available in the account upon which such checks 
are drawn to pay such checks when presented. 

The corporate respondent and the individual respondent shall keep ac- 
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counts, records and memoranda which fully and accurately disclose all 
transactions involved in its business as a dealer under the Act, including: 
(1) a cash receipts journal; (2) a livestock journal showing daily purchase 
and sale of number of head, weight and amounts; (3) monthly reconcilia- 
tions of its bank account; and (4) a general ledger showing assets, liabili- 
ties, owner’s equity, and income and expenses. 

The corporate respondent, the Menchhofer Cattle Company, is sus- 
pended as a registrant under the Act for one year and thereafter until it 
demonstrates that it is no longer insolvent. When the corporate respond- 
ent demonstrates that it is no longer insolvent, the suspension will be 
terminated after the one year period. 

The individual respondent, Lyle Menchhofer, is suspended as a regis- 
trant under the Act for one year and is assessed a civil penalty of two 
thousand dollars ($2,000.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service upon the respondents; Provided, however, that if by any 
means or device whatever, all or part of the suspension period is not ef- 
fectively served during the period indicated above, the effective date of 
the beginning of the suspension period shall be a date fixed by a court of 
competent jurisdiction which issues an appropriate order with respect 
thereto. 

Copies hereof shall be served upon the parties. 


(No. 20,362) 


In re PATRICK D. MALONE. P & S Docket No. 5803. Decided January 
8, 1981. 


Dealer—Insufficient funds checks—Insolvency—Failure to pay—Accounts 
and records—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from issuing insufficient funds 
checks, and failing to pay or failing to pay when due the full purchase price. Re- 
spondent is ordered to keep accounts and records which fully and correctly disclose 
all transactions. Respondent is suspended as a registrant for 60 days and thereafter 
until solvent. 


Barbara Harris, for complainant. 
J. Patrick Wheeler, Canton, Mo., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION 


This proceeding was instituted under the Packers and Stockyars Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition does not meet the 
requirements of the Act and that the respondent wilfully violated the 
Act. This decision is entered pursuant to the consent decision provisions 
of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Patrick D. Malone, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 1029 South 23rd Street, 
Quincy, Illinois 62301. 

2. The respondent, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The respondent, Patrick D. Malone, individually or through any cor- 
porate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without having 
sufficient funds on deposit and available in the bank account upon which 
such checks are drawn to pay such checks when presented for payment. 

2. Failing to pay, when due, the full purchase price of livestock. 

3. Failing to pay the full purchase price of livestock. 

The respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his business sub- 
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ject to the Act, including: (a) a general ledger of accounts showing all as- 
sets, liabilities, income, expenses and net worth; (b) a dealer purchase 
and sales journal; (c) a cash receipts and disbursements journal; (d) sales 
invoices; and (e) monthly reconciliations of his general bank accounts. 

The respondent is suspended as a registrant under the Act for a period 
of sixty (60) days and thereafter until he demonstrates that he is no 
longer insolvent. When respondent demonstrates that he is no longer in- 
solvent, a supplemental order will be issued in this proceeding terminat- 
ing this suspension after the sixty (60) day period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be the date fixed by a court of competent jurisdiction 
which issues an appropriate order with respect thereto. 

Copies of this Decision shall be served upon the parties. 


(No. 20,363) 


In re FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 5799. 
Decided January 8, 1981. 


Dealer—Market agency—Shippers’ proceeds, misuse of—Suspension of 
registration—Consent 


Where respondent consented to an order to cease and desist from failing to deposit into or 
maintain properly its account for shippers’ proceeds, failing to remit net proceeds, 
and using net proceeds for its own purpose including financing its dealer operations. 
Respondent is suspended as a registrant for seven days and thereafter until the 
deficit in its custodial account is eliminated. 


Charlene Rosen, for complainant. 
BenB. Mills, Jr., Fitzgerald, Ga., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Fitzgerald Farmers Auctions, Inc., will- 
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fully violated the Act and the regulations issued thereunder (9 CFR 
§201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations of Paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and such purpose only, to the en- 
try of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Fitzgerald Farmers Auctions, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business at Fitz- 
gerald, Georgia. Its business mailing address is P.O. Box 104, Fitzgerald, 
Georgia 31750. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Fitz- 
gerald Farmers Auctions, Inc. stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce, and as a dealer to buy and sell live- 
stock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, its successors, officers, directors, agents, and employees, 
directly or through any corporate or other device, shall cease and desist 
from: 

1. Failing to deposit in its Custodial Account for Shippers’ Proceeds 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock. 
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2. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations; and 

3. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes of its own and purposes other than the 
payment of lawful marketing charges and the remittance of net proceeds 
to consignors, including but not limited to issuing checks to finance re- 
spondent’s dealer operations. 

Respondent is suspended as a registrant under the Act for a period of 
seven days and thereafter until it demonstrates that the deficit in its 
custodial account has been eliminated. When respondent demonstrates 
that the deficit in its custodial account has been eliminated, a supple 
mental order will be issued terminating the suspension, after the expira- 
tion of the seven day suspension. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 

Copies of this decision shall be served upon the parties. 


(No. 20,364) 


In re BRUCE L. SELLERS. P&S Docket No. 5802. Decided January 16, 
1981. 


Dealer—Insolvency—Insufficient funds checks—Failure to pay when due— 
Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from issuing insufficient funds 
checks, and failing to pay when due the full purchase price of livestock. Respondent 
is suspended as a registrant for 30 days and thereafter until solvent. 


Joanne Schwartz, for complainant. 
Respondent, prose. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a com- 
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plaint filed by the Deputy Administrator, Packers and Stockyards, 
AMS, United States Department of Agriculture alleging that the re 
spondent wilfully violated the Act. This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 C.F.R. §1.138). 

Respondent admits the jurisdictional allegations of paragraph I of the 
complaint and specifically admits that the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, waives 
oral hearing and further procedure, and consents and agrees, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Bruce L. Sellers, hereinafter referred to as the respondent, is an 
individual whose mailing address is 2300 Horsetooth, #78, Fort Collins, 
Colorado 80526. 

2. Respondent is and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling livestock 
for his own account in commerce; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, Bruce L. Sellers, in connection with his operations under 
the Act, shall cease and desist from: 

1. Issuing checks in purported payment for livestock purchased with- 
out having and maintaining sufficient funds to pay such checks on de- 
posit and available in the bank account from which such checks are to be 
paid; and 

2. Failing to pay when due for livestock purchased. 

Respondent is suspended as a registrant under the Act for a period of 
30 days and thereafter until he demonstrates that he is no longer insol- 
vent. When respondent has demonstrated that he is no longer insolvent, 
a supplemental order will be issued in this proceeding terminating his 
suspension after the expiration of the 30-day specified period of suspen- 
sion. 
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The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. Copies hereof shall be 
served upon the parties. 


(No. 20,365) 


In re PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Decided 
January 16, 1981. 


Packer—Bonding requirement—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. 


Peter Train, for complainant. 
Albert Ring, Philadelphia, Pa., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purposes only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Porkland Industries, Inc., hereinafter referred to as the respond- 
ent, is a corporation with its principal place of business located at River- 
side, New Jersey. Respondent’s mailing address is 101 Harrison Street, 
Riverside, New Jersey 18075. 

2. Respondent is, and at all times material herein was, engaged in the 
business of (a) buying livestock in commerce for purposes of slaughter; 
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(b) manufacturing and preparing meats and meat food products for sale 
and shipment in commerce; and (c) marketing meats and meat food prod- 
ucts acting as a wholesale broker dealer or distributor in commerce. 

3. Respondent is, and at all times material herein was, a packer, with- 
in the meaning of that term as defined in the Act and subject to the pro- 
visions of the Act. 

4. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Porkland Industries, Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, in connection with its operations subject to the Act, shall 
cease and desist from engaging in any business in any capacity for which 
bonding is required under the Packers and Stockyards Act, as amended 
and supplemented, without filing and maintaining a reasonable bond or 


its equivalent, as required by the Act and the regulations. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 

Copies of this order shall be served upon the parties. 


(No. 20,366) 


In re VINCENT A. NIGG. P&S Docket No. 5819. Decided January 22, 
1981. 


Dealer—Market agency—Insolvency—Unfair and deceptive practices— 
Scale tickets, false or incorrect—Weights, false or incorrect—Accounts and 
records—Civil penalty—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
while insolvent; consigning his own livestock and repurchasing it on a commission 
or agency basis; failing to disclose true ownership and all other relevant information 
of livestock; and issuing scale tickets and collecting on the basis of false or incorrect 
weights and prices. Respondent is ordered to keep accounts and records which fully 
and correctly disclose all transactions. Respondent is assessed a civil penalty of 
$500.00 and is suspended as a registrant for 60 days and thereafter until solvent. 
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Allan Kahan, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondent willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Vincent A. Nigg, hereinafter referred to as the respondent, is an 
individual whose mailing address is Rural Route, Ipswich, South Dakota 
57451. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his employees and agents, directly or indirectly or 
through any corporate or other device, in connection with his livestock 
operations subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 
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1. Engaging in business as a market agency or dealer while his current 
liabilities exceed his current assets; 

2. Consigning his own livestock to a market and repurchasing such 
livestock to fill purchase orders on a commission or agency basis; 

3. Using his own livestock to fill purchase orders on a commission or 
agency basis without full and timely disclosure of all relevant informa- 
tion, including the true ownership of the livestock and all other informa- 
tion necessary to show fully the true nature of the transaction, to the 
party or parties on whose behalf he is acting; 

4. Issuing scale tickets or accounts of purchase showing false or incor- 
rect weights or prices; 

5. Assessing or collecting the purchase price of livestock on the basis 
of false and incorrect weights and prices. 

6. Engaging in any device or scheme to artificially inflate the price of 
livestock purchased on a commission or agency basis. 

Respondent shall keep and maintain such accounts, records and 
memoranda as will fully and correctly disclose all transactions involved 
in his business under the Act, including, among other things, scale 
tickets which show the true and correct weights and prices at which live- 
stock was purchased. 

Respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). 

Respondent is suspended as a registrant under the Act for sixty (60) 
days and thereafter until such time as he demonstrates that he is no 
longer insolvent. When respondent demonstrates that he is no longer in- 
solvent, a supplemental order will be issued in this proceeding termina- 
ting his suspension, after the sixty (60) day period. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
the respondent. 

Copies hereof shall be served upon the parties. 


(No. 20,367) 


In re ORIE S. LEAVELL, d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., ELLINGTON R. 
PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CALVIN A. BLOOD, 
EDGAR C. (BARNEY) STEPHENS, SPENCER LIVESTOCK, INC., 
MOUNTAIN STATES CATTLE COMPANY and MICHAEL F. DONALD- 
SON. P&S Docket No. 5707. Decided January 21, 1981. 
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Dealer—Market agency—Deceptive pretense, fraud or deceit—Misrepre- 
sentation—False or inaccurate weights—Accounts and records—Suspen- 
sion of registration—Consent 


Where respondent Orie S. LeaVell, d/b/a LeaVell Cattle Company consented to an order to 
cease and desist from engaging in any act for the purpose of obtaining money by 
false or deceptive pretenses; misrepresenting the method or procedure used in ac- 
quiring respondent's livestock; selling livestock on the basis of false or inaccurate 
weights; collecting payment for or issuing bills for livestock purchased or sold on 
the basis of false or inaccurate weights; and making false or inaccurate entries into 
respondent’s records. Respondent is suspended as a registrant for three years. Fif- 
teen months of the suspension will be an active suspension, the remaining 21 
months shall not become effective. 


Jory M. Hochberg, Peter V. Train, Thomas M. Walsh, for complainant. 
James E. Risch and G. Lance Salladay, Boise, Idaho, for respondent LeaVell. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION WITH RESPECT TO 
ORIE S. LEAVELL 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that respondent Orie S. LeaVell willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 

Respondent Orie S. LeaVell admits the jurisdictional allegations in 
paragraph IA of the Complaint, admits that the Secretary has jurisdic- 
tion in this matter and specifically does not admit the remaining allega- 
tions, but waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Orie S. LeaVell, doing business as LeaVell Cattle Company, herein- 
after referred to as respondent LeaVell, is an individual whose address is 
P.O. Box 54, Gooding, Idaho 83330. 

2. Respondent LeaVell was at all times material herein: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account, and buying livestock in commerce on a com- 
mission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
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and sell livestock in commerce and as a market agency to buy livestock 
in commerce on a commission basis. 


CONCLUSIONS 


Respondent LeaVell having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent LeaVell, his agents, employees, and representatives, 
directly or indirectly, or through any corporate or other device, shall 
cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the origin of such livestock, the true name of the seller of such 
livestock, the actual weights at which respondent purchased such live- 
stock, respondent’s actual purchase prices for such livestock, or the 
method or procedure by which respondent acquired such livestock; 

(4) Selling livestock on the basis of false or inaccurate weights; 

(5) Collecting payment from the purchasers of livestock on the basis 
of false or inaccurate weight entries on accounts of purchase, invoices or 
billings; 

(6) Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, accounts of purchase, 
invoices, billings, or any other document showing false, or inaccurate 
weight entries for such livestock; 

(7) Inserting or failing to insert in accounts of purchase, invoices, bill- 
ings, or any other document prepared in connection with the purchase or 
sale of livestock any entry, statement or information where such in- 
sertion or omission results in whole or in part, in a false or inaccurate 
record of such livestock purchase or sale transaction; and 

(8) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person em- 
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ployed by a packer as a salaried livestock buyer, whereby: (a) respondent 
LeaVell employs such packer buyer to buy and sell livestock for respond- 
ent LeaVell’s account or for respondent LeaVell’s principals; or (b) re- 
spondent LeaVell and such packer buyer buy and sell livestock on a part- 
nership basis for their own account or for the accounts of others. 

Respondent LeaVell shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of all 
transactions involved in his business subject to the Packers and Stock- 
yards Act, including but not limited to: 

(1) Complete and accurate copies of invoices, accounts and bills for all 
livestock purchased; 

(2) Scale tickets for all livestock purchased on a weight basis; 

(3) Complete and accurate copies of invoices, accounts and bills for all 
livestock sold; 

(4) Scale tickets for all livestock sold on a weight basis; 

(5) Deposit slips, bank statements, cancelled checks and drafts, and 
check stubs; 

(6) Way-bills and truckers tickets; 

(7) An accurate record of the number and weights of livestock bought, 
sold, or otherwise disposed of each business day, the prices paid or re- 
ceived therefor, and the charges, if any, made for buying or other serv- 
ices rendered; and 

(8) Complete and accurate copies of all purchased contracts. 

Respondent is suspended as a registrant under the Act for a period of 
three (3) years, fifteen (15) months of which shall be active suspension, 
and the remaining twenty-one (21) months shall be held in abeyance and 
shall not become effective unless respondent LeaVell, after being af- 
forded an opportunity for hearing, is found to have engaged in the prac- 
tices alleged in the complaint within such twenty-one (21) month period. 

The provisions of this Order shall become effective on January 21, 
1981. 

Copies of this decision shall be served upon the parties. 


(No. 20,368) 


In re O. W. TRINKLE, d/b/a VICTOR HOG BUYERS. P & S Docket No. 
5850. Decided January 22, 1981. 


Dealer—Bonding requirement—Insufficient funds checks—Failure to pay 
when due—Accounts and records—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond, issuing insufficient funds checks, and fail- 
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ing to pay when due the full purchase price. Respondent is ordered to keep accounts 
and records which fully and correctly disclose all transactions. 


Roberta Swartzendruber, for complainant. 
Edgar H. Bittle, Des Moines, Iowa, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 101.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. O. W. Trinkle d/b/a Victor Hog Buyers, hereinafter referred to as 
the respondent, is an individual whose place of business was located at 
Victor, Iowa, and whose business mailing address was Rural Route 1, 
Victor, lowa 52347. 

2. Respondent at all times material herein: 

(a) Engaged in business as a dealer, as defined in Title III of the Act, 
buying and selling livestock in commerce; and 

(b) Was not registered with the Secretary of Agriculture as a dealer, 
as defined in Title III of the Act, to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent shall cease and desist from: 
1. Engaging in business in any capacity for which bonding is required 
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under the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the regula- 
tions. 

2. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds to pay such checks on deposit and 
available in the bank account(s) from which such checks are to be paid, 
as required by sections 312 (a) and 409 of the Act (7 U.S.C. 213 (a) and 
228 (b)) and section 201.43 (a) and (b) of the regulations (9 CFR 
201.48 (a) and (b) ). 

3. Failing to pay, when due, the full purchase price of livestock. 

Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in its business subject to 
the Act including a general ledger showing assets, liabilities and net 
worth, a currently posted cash receipts and disbursements journal, a rec- 
ord of outstanding checks and bank reconciliations, an accounts receiv- 
able or payable record, and copies of all sales invoices. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,369) 


In re ORIE S. LEAVELL, d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., ELLINGTON R. 
PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., CALVIN A. BLOOD, 
EDGAR C. (BARNEY) STEPHENS, SPENCER LIVESTOCK, INC., MOUN- 
TAIN STATES CATTLE COMPANY and MICHAEL F. DONALDSON. P&S 
Docket No. 5707. Decided January 23, 1981. 


Dealer—Deceptive pretense, fraud, deceit—Misrepresentation—Suspen- 
sion of registration—Consent 


Where respondent Richard W. Baldwin consented to an order to cease and desist from en- 
gaging in any act for the purpose of obtaining money by false or deceptive pre- 
tenses, misrepresenting the method or procedure used in acquiring respondent’s 
livestock, and buying or selling livestock for his account or for the accounts of any 
person other than his employer. Respondent is suspended for 90 days, 35 of those 
days will be an active suspension, the remaining 55 days will not become effective. 


Jory M. Hochberg, Peter V. Train, Thomas M. Walsh, for complainant. 
G. Lance Salladay, Boise, Idaho, for respondent Baldwin. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
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DECISION WITH RESPECT TO 
RICHARD W. BALDWIN 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that respondent Richard W. Baldwin willfully 
violated the Act and the regulations issued thereunder (9 C.F.R. 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 C.F.R. 
1.138). 

Respondent Baldwin admits the jurisdictional allegations in para- 
graph IB of the Complaint and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Richard W. Baldwin, hereinafter referred to as respondent Bald- 
win, is an individual whose address is Box 607, Nampa, Idaho 83651. 
2. Respondent Baldwin was at all times material herein: 
(a) Engaged in the business of purchasing livestock in commerce for 
the purpose of slaughter; 
(b) Engaged in the business of buying and selling livestock in com- 
merce for his own account and for the accounts of others; and 
(c) A dealer within the meaning of and subject to the provisions of 
the Packers and Stockyards Act and a packer buyer within the meaning 
of and subject to the provisions of 9 C.F.R. 201.10 (c) and 201.29, em- 
ployed by Monfort Packing Company, Greeley, Colorado, also known as 
Monfort of Colorado. 
3. Respondent Baldwin was, from June 30, 1975, and presently is 
registered with the Secretary of Agriculture as a dealer to purchase live- 
stock for the purpose of slaughter only. 


CONCLUSIONS 


Respondent Baldwin having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent Baldwin, his agents, employees and representatives, di- 
rectly or indirectly, or through any corporate or other device, shall cease 
and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 

(3) Misrepresenting, directly or indirectly, to the purchasers of live- 
stock, the origin of such livestock, the true name of the seller of such 
livestock, respondent’s Baldwin’s actual purchase prices for such live- 
stock, or the method or procedure by which respondent acquired such 
livestock; 

(4) Engaging in the business of a dealer buying or selling livestock for 
his own account or for the accounts of any person other than his employ- 
er, or of a market agency buying livestock on a commission basis, while 
employed by a packer as a salaried livestock buyer. 

Respondent Baldwin is suspended as a registrant under the Packers 
and Stockyards Act for a period of ninety (90) days, thirty-five (35) of 
which shall be active suspension, and the remaining fifty-five (55) days 
shall be held in abeyance and shall not become effective unless respond- 
ent Baldwin, after being afforded an opportunity for hearing, is found to 
have engaged in the practices alleged in the Complaint within such fifty- 
five (55) day period. 

The provisions of this Order shall become effective on January 21, 
1981: Provided, however, that if by any means or device whatever, all or 
part of the suspension period is not effectively served during the period 
indicated above, the effective date of the beginning of the suspension 
period (or the part thereof not effectively served) shail be the date fixed 
by a court of competent jurisdiction which issues an appropriate order 
with respect thereto. 

Copies of this decision shall be served upon the parties. 
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(No. 20,370) 


In re WASHINGTON LIVESTOCK AUCTION, INC. P & S Docket No. 
5846. Decided January 26, 1981. 


Dealer—Market agency—Insolvency—Shippers’ proceeds—Suspension of 
registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
while insolvent, and failing to deposit into and maintain its custodial account for 
shippers’ proceeds. Respondent is ordered to keep accounts and records which fully 
disclose all transactions. Respondent is suspended for 14 days and thereafter until 
the deficit in its custodial account is eliminated. 


Roberta Swartzendruber, for complainant. 
Everett Meeker, Washington, Iowa, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 101.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Washington Livestock Auction, Inc., hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of busi- 
ness located at Washington, Iowa, and whose business mailing address is 
Box 309, Washington, Iowa 52353. 

2. Corporate respondent at all times material herein was: 

(a) Engaged in the business of conducting and operating the Wash- 
ington Livestock Auction stockyard, a posted stockyard under the Act, 
hereinafter referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on a com- 
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mission basis at the stockyard, and buying and selling livestock in com- 
merce for its own account; 

(c) Registered with the Secretary of Agriculture as a market agency 
and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The corporate respondent having admitted the jurisdictional facts, 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The corporate respondent and its officers, directors, agents, em- 
ployees, successors and assigns, directly or through any corporate or 
other device, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while its current 
liabilities exceed its current assets; 

2. Failing to maintain its “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
CFR 201.42); 

3. Failing to deposit in its “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42 of the regulations an 


amount equal to the proceeds receivable from sales of consigned live- 
stock. 


Corporate respondent shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in its busi- 
ness subject to the Act including names of purchasers on consignors’ ac- 
counts of sale. 

The corporate respondent is suspended as a registrant under the Act 
for a period of 14 days and thereafter until it demonstrates that it is no 
longer insolvent and that the deficit in its “Custodial Account for Ship- 
pers’ Proceeds” has been eliminated. When the corporate respondent 
demonstrates that it is no longer insolvent and that the deficit in its 
“Custodial Account for Shippers’ Proceeds” has been eliminated, a sup- 
plemental order will be issued in this proceeding terminating this sus- 
pension after the expiration of the 14 day period of suspension. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 20,371) 


In re JACK ANDERSON and HAGAN STOCKYARD, INC. P &S Docket No. 
5774. Decided January 27, 1981. 


Dealer—Market agency—Shippers’ proceeds—Rates and charges—Specula- 
tion— Unfair practices—False weights, invoices—Accounts and records— 
Suspension of registration—Civil penalty—Consent 


Where respondents consented to an order to cease and desist from failing to deposit into or 
maintain properly their account for shippers’ proceeds; failing to charge or collect or 
to follow rate schedule; purchasing livestock for their own speculative account; fail- 
ing to disclose true ownership of livestock; weighing livestock at other than true 
weights; issuing scale tickets, collecting or paying on the basis of false weights; and 
failing to operate scales in accordance with the regulations. Respondents shall keep 
accounts and records which fully disclose all transactions. Respondents are each as- 
sessed a civil penalty of $1,000.00, and are suspended for 21 days and thereafter un- 
til the deficit in their custodial account is eliminated. 


Charlene Rosen, for complainant. 
Gerald Edenfield, Statesboro, Ga., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondents willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraphs I 
and II of the Complaint and specifically admit that the Secretary has ju- 
risdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Hagan Stockyard, Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation with its principal place of business located at 
Hagan, Georgia. Its business mailing address is P.O. Drawer N, Hagan, 
Georgia 30429. 

(2) Corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Hagan 
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Stockyard, Inc. stockyard, a posted stockyard under the Act, hereinafter 
referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock in commerce, on a commission basis, and as a 
dealer to buy and sell livestock in commerce for its own account. 

(3) Jack Anderson, hereinafter referred to as the individual respond- 
ent, is an individual whose business mailing address is P.O. Box Drawer 
N, Hagan, Georgia 30429. 

(4) The individual respondent is, and at all times material herein was: 

(a) President and Manager of the corporate respondent; 

(b) Owner of fifty (50) percent of the outstanding stock in the corpo- 
rate respondent; 

(c) Responsible for the direction, management and control of the 
corporate respondent; and 

(d) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, directly or through any corporate or other de- 
vice, in connection with their operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

(1) Failing to deposit in their Custodial Account for Shippers’ Pro- 
ceeds, within the time prescribed by section 201.42 (c) of the regulations 
(9 CFR 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

(2) Failing to otherwise maintain their Custodial Account for 
Shippers’ Proceeds in conformity with the provisions of section 201.42 
of the regulations; 

(3) Failing to charge and collect from the consignors or sellers of live- 
stock the correct and full amount of the marketing and commission 
charges specified in corporate respondent’s schedule of rates and charges 
filed with the Secretary of Agriculture and in effect at the time such 
services were furnished: 
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(4) Purchasing livestock from consignments for resale for their own 
speculative account; 

(5) Filling orders for the purchase of livestock on a commission basis 
with individual respondent’s or corporate respondent’s own livestock 
without disclosing the true ownership of the livestock to the persons for 
whom order purchases were made; 

(6) Issuing accounts of sale to consignors or sellers of livestock which 
fail to show the true and correct names of the purchasers of the con- 
signed livestock; 

(7) Weighing livestock at other than their true and correct weights; 

(8) Issuing scale tickets, accounts of sale to sellers of livestock, and 
buyers’ invoices to purchasers of livestock on the basis of false and incor- 
rect weights; 

(9) Paying the consignors or sellers of livestock on the basis of false 
and incorrect weights; 

(10) Assessing and collecting the purchase price of livestock on the 
basis of false and incorrect weights; 

(11) Issuing scale tickets to the consignors or sellers of livestock 
which fail to show the full, true and correct name of the purchasers of 
such livestock; 

(12) Failing to operate livestock scales owned or controlled by re- 
spondents in accordance with the regulations under the Act constituting 
INSTRUCTIONS FOR WEIGHING LIVESTOCK [9 CFR 201.73-1]. 

Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business as a 
market agency and dealer under the Act including, among other things, 
scale tickets, accounts of sale and purchase invoices which show the true 
and correct weights of livestock sold by respondent on a weight basis. 
Respondent shall further keep and maintain (1) a separate journal for 
livestock bought on a commission basis for the account of others; (2) a 
separate journal account for livestock purchased in support of the mar- 
ket; and (3) a separate journal reflecting the true nature of their dealer 
transactions. 

Respondents are suspended as registrants under the Act for a period of 
21 days and thereafter until they demonstrate that the deficit in their 
custodial account has been eliminated. When respondents demonstrate 
that the deficit in their custodial account has been eliminated, a supple- 
mental order will be issued terminating the suspension, after the expira- 
tion of the 21 day period of suspension. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), in- 
dividual respondent is assessed a civil penalty of $1,000. 

The provisions of this Order shall be effective on the 14th day after 
service of this Order on respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 20,372) 


In re WARRINGTON MEAT PACKING COMPANY, INC. P & S Docket No. 
5862. Decided January 27, 1981. 


Packer—Failure to pay when due—Consent 


Where respondent consented to an order to cease and desist from failing to pay, when due, 
the full purchase price of livestock. 


Joanne I. Schwartz, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seq.), by a Complaint and Notice of Hearing filed by 
the Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, alleging that the respondent violated the 
Act. This decision is entered pursuant to the consent decision provision 
of the Rules of Practice applicable to this proceeding (7 CFR §1.138). 

Respondent admits the jurisdictional allegations in paragraph I of the 
Complaint and Notice of Hearing and specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Warrington Meat Packing Company, Inc., hereinafter referred to 
as the respondent, is a corporation organized and existing under the laws 
of Pennsylvania with its principal place of business located at Chalfont, 
Pennsylvania. Its mailing address is Stump Road, R.D. #1, Chalfont, 
Pennsylvania 18914. 

2. Respondent is and at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(c) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce. 

3. The average annual purchases of livestock by the respondent ex- 
ceed $500,000.00. 
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CONCLUSION 


Respondent having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent, Warrington Meat Packing Company, Inc., its officers, di- 
rectors, stockholders, agents and employees, successors and assigns, and 
those in active concert or participation with them, directly or through 
any corporate or other device, in connection with respondent’s opera- 
tions as a packer, shall cease and desist from failing to pay, when due, 
the full purchase price for livestock, meat, meat food products or live- 
stock products. 

The provisions of this order shall become effective on the first day af- 
ter service of this Order on the respondent. Copies of this decision shall 
be served upon the parties. 


(No. 20,373) 
Not Used 


(No. 20,374) 


In re SOUTH DAKOTA LIVESTOCK SALES COMPANY. P & S Docket No. 
5788. Decided January 29, 1981. 


Market agency—Shippers’ proceeds—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from failing to deposit into or 
maintain properly its account for shippers’ proceeds. Respondent is suspended as a 
registrant until its custodial account is in balance. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
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lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. South Dakota Livestock Sales Company, hereinafter referred to as 
respondent, is a corporation whose business mailing address is Box 164, 
Watertown, South Dakota 57201. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the South 
Dakota Livestock Sales Company stockyard, a stockyard posted under 
and subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 

(b) Engaged in the business of selling livestock on a commission ba- 
sis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its officers, directors, agents, employees, and representa- 
tives, directly or indirectly, or through any corporate or other device, 
shall cease and desist from: 

1. Failing to deposit in its Custodial Account for Shippers’ Proceeds, 
within the time prescribed in section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), amounts equal to the proceeds receivable from the sale 
of consigned livestock; and 

2. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 

Respondent is suspended as a registrant under the Packers and Stock- 





88 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 88 


yards Act until it demonstrates that its Custodial Account for Shippers’ 
Proceeds is currently in balance. When respondent demonstrates that its 
Custodial Account for Shippers’ Proceeds is currently in balance, a sup- 
plemental order will be issued in this proceeding terminating this sus- 
pension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. Copies of this decision shall 
be served upon the parties. 


(No. 20,375) 


In re JOHNNY GREEN, d/b/a GREEN CATTLE COMPANY. P&S Docket No. 
5839. Decided January 29, 1981. 


Dealer—Bonding requirement—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. Respondent is suspended as a registrant un- 
til in full compliance with the bonding requirements. 


Allan Kahan, for complainant. 
Clifford C. Fossum, Cortez, Colo., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, 
Agricultural Marketing Service, United States Department of Agricul- 
ture, alleging that the respondent, Johnny Green, d/b/a Green Cattle 
Company, violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding (7 CFR 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Johnny Green, d/b/a Green Cattle Company, hereinafter referred 
to as the respondent, is an individual whose mailing address is 10400 
U.S. Hwy. 666 North, Cortez, Colorado 81321. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Johnny Green, d/b/a Green Cattle Company, individually 
or through any corporate or other device, in connection with his activ- 
ities subject to the Packers and Stockyards Act, shall cease and desist 
from engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
requirements, a supplemental crder will be issued in this proceeding 
terminating the suspension. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,376) 


In re LOUIS KLINE, INC. P&S Docket No. 5833. Decided January 30, 
1981. 
Packer—Bonding requirement—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. 
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Peter Train, for complainant. 
John Woodcock, Jr., Hollidaysburg, Penn., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.), by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Louis Kline, Inc., hereinafter referred to as the respondent, is a cor- 
poration with its principal place of business located at 303 Beaver 
Street, Hollidaysburg, Pennsylvania 16648. 

2. Respondent is, and at all times material herein was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Louis Kline, Inc., its officers, directors, agents, employ- 
ees, successors and assigns, directly or through any corporate or other 
device, in connection with its operations as a packer subject to the Act, 
shall cease and desist from engaging in any business in any capacity for 
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which bonding is required under the Packers and Stockyards Act, as 
amended and supplemented, and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. 


(No. 20,377) 


In re HARLAN KRUSE. P & S Docket No. 5857. Decided February 12, 
1981. 


Dealer—Market agency—Insufficient funds checks—Failure to pay when 
due—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from issuing insufficient funds 
checks, and failing to pay when due the full purchase price. Respondent is suspend- 
ed as a registrant for a period of 60 days. 


Roberta Swartzendruber, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harlan Kruse, hereinafter referred to as respondent, is an individ- 
ual whose principal place of business is located in Beaman, Iowa, and 
whose business mailing address is Box 78, Beaman, Iowa 50609. 
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2. Respondent at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis and buying and selling livestock in commerce for his 
own account; and ; 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy and sell 
livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds to pay such checks on deposit and 
available in the bank account(s) from which such checks are to be paid; 
and 

2. Failing to pay, when due, the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a period of 


sixty (60) days. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,378) 


In re YOST PACK, INC., a corporation, JOHN N. YOST, and JERRY J. YOST 
individuals. P&S Docket No. 5826. Decided February 12, 1981. 


’ 


Packer—Dealer—Market agency—Insolvency—Failure to pay when due— 
Improper practices—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
while insolvent, failing to pay when due the full purchase price, and operating as a 
dealer or market agency at any time they are engaged in business as a packer. 


Peter Train, for complainant. 
Mark L. Laughlin, Omaha, Nebr., for respondents Yost Pack, Inc. and John N. Yost. 


Decision by John G. Liebert, Administrative Law Judge. 
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DECISION WITH RESPECT TO 
YOST PACK, INC. AND 
JOHN N. YOST 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. §181 et seg.) by a Complaint and Notice of Hearing filed by 
the Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, alleging that the financial condition of the 
corporate respondent does not meet the requirements of the Act and 
that the respondents violated the Act and the regulations issued there- 
under (9 CFR §201.1 et seq.). This decision is entered pursuant to the 
consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 

The respondents admit the jurisdictional allegations in paragraphs I 
and II (a) and (b) of the Complaint and Notice of Hearing and specifically 
admit that the Secretary has jurisdiction in this matter, neither admit 
nor deny the remaining allegations, waive oral hearing and further pro- 
cedure, and consent and agree, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Yost Pack, Inc., hereinafter referred to as the corporate respond- 
ent, is a corporation whose mailing address is P.O. Box 249, Red Cloud, 
Nebraska 68970. 

2. The corporate respondent at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(c) Engaged in the business of a dealer buying and selling livestock 
in commerce for its own account and as a market agency buying live- 
stock on a commission basis. 

3. John Yost, hereinafter referred to as respondent John Yost, is an 
individual whose business address is P.O. Box 249, Red Cloud, Nebraska 
68970. 

4. Respondent John Yost is, and at times material herein was: 

(a) President and general manager of the corporate respondent; 

(b) In combination with his son Jerry Yost, owner of one hundred 
percent of the stock of the corporate respondent; and 

(c) In combination with his son Jerry Yost, responsible for the direc- 
tion, management and control of the corporate respondent. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 94 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, and the individual respondent John N. Yost directly or 
through any corporate or other device, in connection with their opera- 
tions subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Purchasing livestock in commerce while insolvent, i.e., while cur- 
rent liabilities exceed current assets, unless the corporate respondent 
pays the full purchase price of the livestock at the time of purchase in 
cash, by certified check or wire transfer as provided by section 409 of 
the Act (7 U.S.C. §228b); 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Issuing checks in payment for livestock without having and 
maintaining sufficient funds available to pay such checks on deposit in 
the bank account from which such checks are to be paid; and 

4. Operating as a dealer or as a market agency purchasing livestock on 
a commission basis at any time in which they are engaged in business as 
a packer or own a substantial interest in a packer. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondents. Copies of this decision shall be served upon the parties. 


(No. 20,379) 


In re RONALD L. EGBERT and ALLEN EGBERT. P & S Docket No. 
5832. Decided February 17, 1981. 


Dealer—Market agency—Speculation—Shippers’ proceeds, misuse of — 
Accounts of sale—Records—Suspension of registration—Consent 


Where respondents consented to an order to cease and desist from purchasing livestock 
from consignments for resale for their own speculative accounts; failing to reim- 
burse or deposit into their account for shippers’ proceeds; using shippers’ proceeds 
for unauthorized purposes; failing to remit net proceeds to shippers; and issuing ac- 
counts of sale failing to show the name of purchasers. Respondents are ordered to 
keep accounts and records which fully and correctly disclose all transactions. Re- 
spondents are suspended as registrants for 14 days and thereafter until the deficit 
in their custodial account is eliminated. 
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Roberta Swartzendruber, for complainant. 
Respondents, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations issued thereunder (9 CFR 101.1 et seq.). This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ronald L. Egbert and Allen Egbert, a partnership d/b/a DeGraff 
Livestock Sales, hereinafter referred to as respondents, have their prin- 
cipal place of business in DeGraff, Ohio. 

2. Respondents, at all times material herein, were: 

(a) Engaged in the business of conducting and operating the De- 
Graff Livestock Sales stockyard, a posted stockyard under the Act, here- 
in referred to as the stockyard; 

(b) Engaged in the business of buying and selling livestock on a com- 
mission basis at the stockyard, and buying and selling livestock in com- 
merce for their own account; and 

3. Respondents are now registered with the Secretary of Agriculture 
as a market agency and dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondents, individually or as partners, or through any corporate or 
other device in connection with their activities as a dealer or market 





96 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 96 


agency subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Purchasing livestock from consignments for resale for their own 
speculative accounts; 

2. Failing to reimburse the “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by section 201.42 of the regulations, 
for livestock purchased out of consignments in support of the market; 

3. Failing to deposit in the “Custodial Account for Shippers’ Proceeds” 
within the time prescribed by section 201.42 of the regulations an 
amount equal to the proceeds receivable from sales of consigned live- 
stock; 

4. Using funds received as proceeds from the sale of livestock sold on 
a commission basis for purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers; 

5. Issuing consignor’s accounts of sale and buyers’ bills which fail to 
show the name of the purchasers of consigned livestock. 

Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business subject 
to the Act, including names of purchasers on consignor’s accounts of sale 
and names of purchasers on buyer’s bills. 

Respondents are suspended as registrants under the Act for a period of 
14 days and thereafter until they demonstrate that the deficit in their 
Custodial Account for Shippers’ Proceeds has been eliminated. When the 
respondents demonstrate that the deficit in their “Custodial Account for 
Shippers’ Proceeds” has been eliminated, a supplemental order will be is- 
sued in this proceeding terminating this suspension, after the expiration 
of the 14 day period. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 20,380) 


In re JACK ANDERSON and HAGAN STOCKYARD, INC. P & S Docket No. 
5774. Order issued February 17, 1981. 


Order modifying effective date of consent order 


Charlene Rosen, for complainant. 
Gerald Edenfield, Statesboro, Ga., for respondents. 


Order issued by William J. Weber, Administrative Law Judge. 
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EX PARTE NUNC PRO TUNC ORDER 
MODIFYING THE EFFECTIVE DATE OF THE 
JANUARY 27 1981 CONSENT ORDER 


On Monday February 16 1981 (a federal holiday) Attorney Gerald 
Kdenfield representing Jack Anderson and Hagan Stockyard, Inc. con- 
tacted me by telephone at my residence about 11:00 a.m. 

He represented that: 


(1) he had tried unsuccessfully to contact Charlene Rosen, Attorney for the Com- 
plainant; 

(2) that his client had never received a copy of the Consent Order directly from the 
Department; 

(3) that he (Attorney Edenfield) had expected a copy to be served directly on his cli- 
ent; 
that his (Attorney Edenfield’s) office had been served a copy of the Consent 
Order by registered mail, but through administrative inadvertence the date of 
service was not recorded; 
that the Consent Order had been routinely transmitted to the client with a no- 
tation that the effective date of the suspension was to be 14 days after service; 
that Attorney Charlene Rosen had contacted his office on Thursday February 
12 1981 and advised them of the effective date of the suspension; 
however, Attorney Edenfield was out of town and the person at his office who 
received the message tried and failed to reach the client by telephone, so a letter 
was written to the client advising of the suspension date; 

(8) that the client did not timely receive the letter; 

(9) that the client had livestock on hand in his stockyard for a sale scheduled to be- 
gin at 2:30 p.m. in the afternoon, Monday, February 16 1981; 

(10) that due to a series of misunderstandings and errors the client was not earlier 
aware of the effective date of the suspension; 

(11) that Attorney Edenfield had instructed his client a few minutes before his tele- 
phone conversation with me that the sale could not be held without some De- 
partmental approval; 

(12) that significant injuries and damages could result to others if the sale had to be 
cancelled at the last moment. 


The situation appeared ripe for litigation between the producers who 
had shipped their cattle into Respondent’s stockyard and Respondent for 
sale on Monday February 16, between Respondent and his Attorney, be- 
tween the U.S. Department of Agriculture and Respondent for apparent 
violation for the suspension, and possibly in a counteraction for injunc- 
tive relief by Respondent against USDA. 

In the alternative, if the Monday February 16 1981 sale was per- 
mitted to be held as scheduled, and the 21 day suspension was served be- 
ginning on Tuesday February 17 1981, substantial justice would exist 
while reducing the risk/need for additional and extensive litigation, in- 
cluding possibly innocent third parties. 

At the time and under the circumstances, there was no opportunity to 
permit challenge to Respondent Attorney’s allegations, nor to obtain 
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confirming or supporting documents or information, nor to act effective- 
ly in other than an Ex Parte manner on the procedural question of delay- 
ing the effective date of the suspension. Respondents’ counsel gave every 
indication of acting in complete good faith and with no recognizable 
ulterior motives or goals. 

While procedural Ex Parte matters which may indirectly and signifi- 
cantly affect substantive matters should be avoided if at all possible, it 
did not seem possible here. 

Consequently, Attorney Gerald Edenfield was instructed that an 
Order would be entered modifying the effective date so that the 21 day 
suspension Order would become effective and begin on Tuesday Febru- 
ary 17 1981. 

Thus, the sale scheduled for 2:30 in the afternoon of Monday Febru- 
ary 16 1981 could proceed. Further, the full 21 day suspension period 
would be served beginning immediately thereafter. 

Copies of this Order will be provided directly to respective counsel by 
my secretary, at the time it is filed with the Hearing Clerk for service 
upon counsel and the parties. If counsel desire, a conference call may be 
scheduled with me concerning the contents or effect of this Modifying 
Ex Parte Nunc Pro Tunc Order. It is so ordered. 


(No. 20,381) 


In re HAROLD LUNDBERG d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 
LIVESTOCK. P&S Docket No. 5868. Decided February 20, 1981. 


Dealer—Market agency—Insolvency—lInsufficient funds checks—Failure 
to pay when due—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from issuing insufficient funds 
checks, and failing to pay when due the full purchase price. Respondent is sus- 
pended as a registrant for 30 days and thereafter until solvent. 


Roberta Swartzendruber, for complainant. 
Dan Connell, Storm Lake, Iowa, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act. This deci- 
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sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harold Lundberg d/b/a Schaller Livestock and d/b/a Newell Live- 
stock, hereinafter referred to as the respondent, is an individual whose 
principal places of business are located in Schaller, Iowa and Newell, 
Iowa and whose business mailing address is 210 Howard St., Newell, 
Iowa 50568. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis and buying and selling livestock in commerce for his 
own account, and 

(b) Registered with the Secretary of Agriculture as a market agency 


to buy livestock on a commission basis and as a dealer to buy and sell 
livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional allegations and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds to pay such checks on deposit and 
available in the bank account(s) from which such checks are to be paid; 
and 

2. Failing to pay, when due, the full purchase price of livestock. Re- 
spondent is suspended as a registrant under the Act for a period of 30 
days and thereafter until he demonstrates that he is no longer insolvent. 
When the respondent demonstrates that he is no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating this sus- 
pension after the expiration of the 30-day period of suspension. 
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The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 
Copies of this decision shall be served upon the parties. 


(No. 20,382) 


In re ED HAMATA. P & S Docket No. 5816. Decided February 20, 
1981. 


Dealer—Market agency—Insufficient funds checks—Failure to pay when 
due—Accounts and records—Suspension of Registration—Consent 


Where respondent consented to an order to cease and desist from issuing insufficient funds 
checks, and failing to pay when due the full purchase price. Respondent is ordered to 
keep accounts and records which fully and correctly disclose all transactions. Re- 
spondent is suspended as a registrant for 60 days and thereafter until solvent. 


Thomas Heinz, for complainant. 
Lawrence R. Brodkey, Omaha, Nebr., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition does not meet the 
requirements of the Act and that respondent has wilfully violated the 
Act and the regulations issued thereunder (9 C.F.R. 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 C.F.R. 1.128). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


Ed Hamata, hereinafter referred to as the respondent, is an individual 
whose address is 6780 Hamilton, Omaha, Nebraska 68132, and who, at 
all times material herein, was: 
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(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account and buying livestock in commerce on a com- 
mission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce and as a market agency to buy livestock on 
commission. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent shall cease and desist from: 

1. Issuing checks or drafts in purported payment for livestock pur- 
chases without having sufficient funds on deposit in the account upon 
which they are drawn to pay such checks or drafts when presented for 
payment; and 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce, after date of this Order. 

Respondent shall keep books, records and memoranda which fully and 
correctly disclose his livestock transactions subject to the Act and the 
regulations including (1) a daily record of livestock purchases and sales; 
(2) a general ledger; (3) a cash receipts and cash disbursements journal; 
(4) a record of outstanding checks; (5) reconciliations of bank accounts; 
and (6) a record of accounts receivable and accounts payable. 

Respondent is suspended as a registrant under the Act for sixty (60) 
days and thereafter until such time as he demonstrates he is no longer 
insolvent. When respondent demonstrates he is no longer insolvent, a 
supplemental order will be issued in this proceeding terminating this 
suspension. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the sixth day after service upon re- 
spondent. 


(No. 20,383) 


In re CONSUMER FOODS Co., INC. d/b/a CONSUMER CATTLE COMPANY. 
P&S Docket No. 5866. Decided February 24, 1981. 


Packer—Bonding requirement—Consent 
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Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. 


Eric Paul, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Consumer Foods Co., Inc., d/b/a Consumer Cattle Company, herein- 
after referred to as the respondent, is a corporation with its principal 
place of business located at Los Angeles, California. Respondent’s mail- 
ing address is 3290 East Vernon Avenue, Los Angeles, California 90058. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(b) A packer within the meaning of that term as defined in the Act 
and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000.00. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent Consumer Foods Co., Inc., d/b/a Consumer Cattle Com- 
pany, its officers, agents, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, in connection 
with its operations as a packer subject to the Act, shall cease and desist 
from engaging in the business of a packer, in commerce, without filing 
and maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 
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ORDERS ISSUED BY ADMINISTRATIVE LAW JUDGES 
DISMISSAL ORDERS 
(No. 20,384) 


In re YOST PACK, INC., a corporation, JOHN N. YOST and JERRY J. YOST, 
individuals. P & S Docket No. 5826. Order issued February 
12, 1981. Dismissed as to Jerry J. Yost on motion of complain- 
ant. 


In re JAMES R. INGRAM. P & S Docket No. 5836. Order issued 
February 12, 1981. On motion of complainant. 


SUPPLEMENTAL ORDERS 
(No. 20,386) 


In re AMHERST COUNTY LIVESTOCK MARKET, INC., ROBERT B. HOWELL, 
LOUISE B. HOWELL. P & S Docket No. 5824. Order issued 


January 7, 1981. Deficit in custodial account eliminated—Sus- 
pension terminated. 


(No. 20,387) 


In re SHASTA LIVESTOCK AUCTION YARD, INC., and ELLINGTON R. 
PEEK. P & S Docket No. 5783. Order issued January 9, 
1981. Deficit in custodial account eliminated—Suspension ter- 
minated. 


(No. 20,388) 


In re FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 
5799. Order issued January 16, 1981. Deficit in custodial ac- 
count eliminated—Suspension terminated. 
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SUPPLEMENTAL ORDERS, CONT. 


(No. 20,389) 


In re JACK ANDERSON and HAGAN STOCKYARD, INC. P & S Docket 
No. 5774. Order issued February 2, 1981. Deficit in custodial 
account eliminated—Suspension terminated. 


(No. 20,390) 


In re JOHNNY GREEN, d/b/a GREEN CATTLE COMPANY. P&S Docket 
No. 5839. Order issued February 12, 1981. In compliance 
with bonding requirements—Suspension terminated. 


(No. 20,391) 


In re WASHINGTON LIVESTOCK AUCTION, INC. P & S Docket No. 
5846. Order issued February 20, 1981. Deficit in custodial 
account eliminated—Suspension terminated. 
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DISCIPLINARY PROCEEDINGS 
(No. 20,392) 


In re: RUDY MENDEZ PRODUCE. PACA Docket No. 2-5599. Decided 
November 19, 1980. 


Failure to pay promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitute 
repeated and flagrart violations of the act for which its license is revoked. 


George Aubrey, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), herein- 
after referred to as the “Act,” instituted by a complaint filed on May 21, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period October 1978 through October 
1979, respondent purchased and accepted in interstate commerce, from 
13 sellers, 71 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices in an amount 
totalling $46,329.72. 

A copy of the complaint was served upon respondent on June 30, 
1980, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of complainant for the issuance of 
a Default Order, the following Decision and Order is issued without fur- 
ther investigation or hearing pursuant to section 1.139 of the Rules of 
Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Rudy Mendez Produce, is an individual, Rudy Mendez, 
whose business address is or was 1500 South Zarzamora Street, San An- 
tonio, Texas. 

2. Pursuant to the licensing provisions of the Act, license no. 781817 
was issued to respondent on July 25, 1978, and was renewed annually 
thereafter. Pursuant to section 7 of the Act (7 U.S.C. §499g), this li- 
cense was suspended on November 26, 1979, when respondent failed to 
satisfy a reparation order issued in PACA Docket RD-79-66 (38 A.D. 
1418). 
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3. As is more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period October 1978 through October 1979 purchased 71 
lots of perishable agricultural commodities from 13 sellers in interstate 
commerce, but failed to make full payment promptly of the agreed pur- 
chase prices, or balances thereof in the amount of $46,329.72. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 71 transactions set forth in Finding of Fact no. 3 above, constitutes 
willful, flagrant and repeated violations of Section 2 of the Act (7 U.S.C. 
§499b), for which the order below is issued. 


ORDER 


Respondent's license is revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will be become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service, as provided in section 1.145 of 
the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final January 21, 1981.—Ed.] 


(No. 20,393) 


In re: POMPANO BEACH PRODUCE CO., INC. PACA Docket No. 
2-5631. Decided January 7, 1981. 


Failure to pay promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitute 
repeated and flagrant violations of the act for which its license is revoked. 


Edward M. Silverstein, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
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the “PACA”) instituted by a complaint filed, on July 31, 1980, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that, during the period October 1979 through December 1979, respond- 
ent purchased and accepted, in interstate commerce, from 12 sellers, 21 
lots of perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, or balances thereof, in the 
total amount of $67,058.10. 

A copy of the complaint was served upon respondent on August 23, 
1980, which complaint has not been answered. The time for filing an an- 
swer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted by the Secretary (7 CFR 1.139; hereinafter “Rules of 
Practice”). 


FINDINGS OF FACT 


1. Pompano Beach Produce Co., Inc. (hereinafter referred to as “re- 
spondent”) is a Florida corporation whose last known address is 1401 
S.W. 2d Street, Pompano Beach, Florida 33060. 

2. Pursuant to the licensing provisions of the PACA license number 
791931 was issued to respondent on August 22, 1979. This license was 
next subject to renewal on or before August 22, 1980. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1979 through December 1979, respondent failed to make 
full payment promptly of the agreed purchase prices, or balances there- 
of, totalling $67,058.10 for 21 lots of perishable agricultural commodi- 
ties, purchased and accepted from 12 sellers in interstate commerce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 21 transactions, set forth in Finding of Fact No. 3 above, constitutes 
willful, repeated and flagrant violation of section 2 of the PACA (7 
U.S.C. 499b) for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice this Decision will become final with- 
out further proceedings 35 days after service thereof unless appealed to 
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the Secretary by a party to the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and 
Order became final February 25, 1981.—Ed.] 


(No. 20,394) 


In re: COLUMBUS FRUIT COMPANY, INC. PACA Docket No. 
2-5538. Decided February 25, 1981. 


Failure to pay—Revocation of license 


Respondent’s failure to make full payment for numerous transactions constitutes wilful, 
repeated and flagrant violations of the act for which its license is revoked. The facts 
and circumstances shall be published. 


John A. Campbell, Administrative Law Judge. 
Edward M. Silverstein, for complainant. 
Frederick M. Luper, Zacks, Luper & Wolinetz Co., L.P.A., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Chief Administrative Law Judge John A. Campbell filed an initial deci- 
sion and order on October 28, 1980, suspending respondent's license for 
90 days for payment violations. The order provides, however, that it 
shall be suspended until July 1, 1981, and if by that time respondent is 
current in all payments for perishable agricultural commodities, the sus- 
pension will be reduced to 10 days. 

The complainant, seeking revocation of respondent’s license, appealed 
to the Judicial Officer, to whom final administrative authority to decide 
the Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been 
delegated (7 C.F.R.§ 2.35)." 

For the reasons set forth below, I agree with complainant that re- 
spondent’s license should be revoked. The findings of fact set forth here- 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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in are taken verbatim from the initial decision, but the conclusions and 
order are those of the Judicial Officer. 


FINDINGS OF FACT 


1. Columbus Fruit is an Ohio corporation whose address is Units 3 
and 4, 4561 E. Fifth Avenue, Columbus, Ohio 43219. 

2. Pursuant to the licensing provisions of the PACA, license number 
691248 was issued to respondent on January 21, 1969. This license has 
been renewed annually, presently is in effect, and next is subject to re- 
newal on or before January 21, 1981. 

3. When this proceeding was first initiated, it was alleged that 107 
lots of perishable agricultural commodities had been purchased by re- 
spondent from five sellers, for which respondent failed to make full pay- 
ment promptly of the agreed purchase price, in the total amount of 
$82,356.15. As more fully disclosed in Findings 4 through 8, the re- 
spondent’s indebtedness was reduced at the time of the hearing to 
$1,300 to one seller, and a $49,613 indebtedness to another seller, which 
is the subject of a pending reparation proceeding. Not included in the 
complaint, but raised at the hearing, were amounts due three sellers to- 
taling $6,222.90. 

4. During the period October 12, 1978 through February 20, 1979, 
Columbus Fruit received and accepted 50 separate lots of tomatoes or to- 
matoes and lettuce (transactions 1-50) from Preferred Tomato Corp., In- 
dianapolis, Indiana (hereinafter “Preferred Tomato”). Although it re- 
ceived and accepted the perishable agricultural commodities, Columbus 
Fruit failed to pay Preferred Tomato the $49,613.00 which it admits ow- 
ing Preferred Tomato for the tomatoes or tomatoes and lettuce. This in- 
debtedness is the subject of a pending reparation proceeding. PACA 
Docket No. 2-5498. 

5. On June 18, 1978, Columbus Fruit received and accepted 850 sacks 
of potatoes (transaction 51) from Mazzie Farms Sales, Inc., Bakersfield, 
California, having a value of $1,703.00. Columbus Fruit paid for these 
potatoes on or about October 3, 1979. 

6. During the period June 18, 1979 through August 22, 1979, re- 
spondent received and accepted 27 separate lots of bananas from Sur- 
face Banana Co., Parkersburg, West Virginia. The first five of these 
transactions (Transaction numbers 52-57) were paid for on or about Oc- 
tober 25, 1979. The next transaction (Transaction number 58) was paid 
for February 6, 1980. Transaction numbers 59 and 60 were paid for on 
April 9, 1980; and Transaction number 61 was paid April 29, 1980. The 
remaining 17 transactions, having a value of $1,300.00, remain unpaid. 

7. Transactions 79 through 105 concerned respondent’s purchase of 
mixed fruits and vegetables during the period 8-18-79 through 10-1-79 
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from the Castellini Co., totaling $25,049.25. At the hearing Complain- 
ant withdrew its allegations with regard to respondent’s dealings with 
the Castellini Co., Cincinnati, Ohio, because of timely payment. 

8. During the period of August 20, 1979 through August 28, 1979, 
Columbus Fruit received and accepted 2 lots of perishable agricultural 
commodities from Fruits of Four Seasons, Lakeland, Florida. Respond- 
ent paid for Transaction No. 107, on or about November 7, 1979, and 
paid for Transaction Number 106 on or about January 1, 1980. 

8a. As of the date of the hearing, Columbus Fruit, in addition to the 
above noted commodity debts contained in the complaint, also owed: 

(a) Fruits of Four Seasons, Lakeland, Florida, the amount of 
$2,620.00;? 

(b) Bob Price & Associates, Inc., Vista, California, the amount of 
$1,362.90; and 

(c) Quality Pak, Rexburg, Idaho, the amount of $2,240.00. 

9. In the latter part of 1977 respondent lost a major sales account 
(Ponderosa), which it had maintained for a three-year period. Its volume 
of sales dropped from $30,000 to $33,000 per week to $7,000 or $8,000 
per week. Tr. pp. 35-36, 87, 90. 

10. Other financial problems affected respondent. Throughout the pe- 
riod 1974 until March 1979, there was a course of dealing between re- 
spondent and Preferred Tomato, whereby a running balance of $25,000 
was maintained, with payments to be made within 30 to 60 days. Begin- 
ning March 1, 1979, the course of dealing changed and Preferred 
Tomato was paid for its produce on a c.o.d. basis. 

In the period March through August 1979 respondent paid $68,658.90 
for its cash purchases from Preferred Tomato. Payments were no longer 
applied to the old accounts. Except for a reduction of $4,200, the balance 
remaining, as noted in Finding 4, is $49,613.00, and is the subject of a 
reparation proceeding. Tr. p. 27; Respondent’s Exhibit 1 pp 12, 17-19, 
22-24. 

11. The record indicates respondent’s present volume of sales to be be- 
tween $21,000 and $22,000 per week as compared to the earlier low of 
$7,000. A slight profit of $3,000 to $4,000 was accumulated in the six 
month period prior to the hearing. Tr. 90. 

As of the time of the hearing respondent’s accounts receivable was 
$104,000, as compared with $75,000 to $77,000 in January and Febru- 
ary 1980. Its accounts payable also increased by $8,000 in the Febru- 
ary-May period. Tr. 95. 

Respondent valued its fixed assets and inventory, other than the ac- 
counts receivable, at $40,000 to $50,000. Tr. 96. 

2. This transaction is also the subject of a pending Reparation Proceeding (PACA Dock- 
et No. RD-79-281). Subsequently complainant at page 2 of the reply brief withdrew “any 
allegation as to this particular transaction.” 
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Since this action has been pending, respondent has paid cash for all 
produce purchases. Tr. 101. 


CONCLUSIONS 


As set forth in the findings of fact, respondent has failed to pay for ap- 
proximately $50,000 worth of perishable agricultural commodities.’ 
Failure to pay for produce is a very serious violation of the Act which re- 
sults in an order revoking the license of the offender ‘ since it is the “goal 
[of the Perishable Agricultural Commodities Act] that only financially 
responsible persons should be engaged in the perishable agricultural 
commodities industry.” ° If the violator who fails to pay for produce does 
not have a license in effect, an order is issued finding that the person has 
engaged in a repeated or flagrant violation of the Act,® which has the 
same effect on the violator and on persons responsibly connected with 
the violator as a license revocation.’ 

In the present case, respondent’s violations involved a large number of 
transactions and were, therefore, repeated.* Also, in view of the large 


3. Respondent contends in its Response in Opposition to Complainant’s Appeal that it 
has paid some of the amounts referred to in the findings of fact, but respondent does not 
dispute the fact that approximately $50,000 remains unpaid. 

4. E.g.,In re Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal Merdler 
Produce, Inc.., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 726 
(1976); In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), affd., No. 76-1613 (9th Cir. Mar. 
9, 1977), printed in 36 Agric. Dec. 467; accord, In re Kafcsak, 39 Agric. Dec. 683, 686-87 
(1980), appeal docketed, No. 80-3406 (6th Cir. June 26, 1980). 

5. Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chidsey v. 
Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 117 (2d 
Cir.), cert. denied, 389 U.S. 835 (1967). 

6. E.g., In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), appeal docketed, No. 80-3406 
(6th Cir. June 26, 1980); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 
714-21 (1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In re A tlantic 
Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), aff'd. mem., 568 F.2d 772 (4th 
Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 
1885-89 (1975); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748-52 (1975), aff'd. mem., 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 
Agric. Dec. 1884, 1896-1914 (1974), affd., 524 F.2d 1255 (5th Cir. 1975); In re George 
Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), affd., 491 F.2d 988 (2d 
Cir.), cert. denied, 419 U.S. 830 (1974). 

7. InreJohn H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-15 (1978); In re M. 
& H. Produce Co., 34 Agric. Dec. 700, 750-51 (1975), aff'd. mem., 549 F.2d 830 (D.C. Cir. 
1977), cert. denied, 434 U.S. 920(1977). 

8. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 373 
F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. Benson, 
278 F.2d 606, 610 n 6 (3d Cir. 1960); In re A tlantic Produce Co., 35 Agric. Dec. 1631, 1640 
(1976), aff'd. mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); accord, In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 748 (1975), aff'd. mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920(1977). 
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amount of money involved and the number of transactions, the viola- 
tions were flagrant.® They were also wilful, as that term is used in the 
Administrative Procedure Act (5 U.S.C. § 558 (c)). In re Shatkin, 34 
Agric. Dec. 296, 297-314 (1975). 

As customary in failure to pay cases under the Act, respondent has an 
excuse for its violations. In the latter part of 1977, respondent lost a me- 
jor sales account. In March of 1979, a large supplier changed its course 
of dealing with respondent and demanded cash on delivery for its pro- 
duce. As a result of those financial problems, respondent does not have 
the $50,000 needed to pay for the produce involved in its violations. 
However, it has repeatedly been held under the Act that all such excuses 
are routinely rejected in determining whether violations occurred or 
whether violations were wilful since “the Act calls for payment—not ex- 
cuses.” 1° 

The reasons why all excuses are rejected in payment violation cases 
under the Perishable Agricultural Commodities Act, and why they are 
not regarded as mitigating circumstances, are set forth in Jn re Esposito, 
38 Agric. Dec. 613, 632-40 (1979). In that case it is stated, inter alia (38 
Agric. Dec. at 636): 


The Perishable Agricultural Commodities Act was enacted at the request of the 
regulated industry. It is the only regulatory program administered by the Depart- 
ment paid for by the regulated industry through license fees. Payment violations 
are the very heart of the regulatory program. The industry desires and supports a 
toughminded administration of the Act which requires full payment irrespective 
of the reasons for non-payment. 


Congress has recognized that the Perishable Agricultural Commod- 
ities Act “is admittedly and intentionally a ‘tough’ law,” and that “(ijn 
spite of the strictness of some of the provisions of the law, the act and its 
administration by the Department of Agriculture have won the almost 


9. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re John H. Norman & 
Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31 
(1976), affd., No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. 
& H. Produce Co., 34 Agric. Dec. 700, 747 (1975), aff'd. mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920(1977). 

10. In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980), appeal docketed, No. 80-3406 (6th 
Cir. June 26, 1980); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 
(1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976), aff'd., No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467; In re George Steinberg & Son, Inc., 32 Agric. Dec. 
236, 266-68 (1973), aff'd., 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord, 
In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976), aff'd. mem., 568 
F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 
(1976); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975); In re Bailey 
Produce Co., 8 Agric. Dec. 1403, 1405 (1949); In re Josie Cohen Co., 3 Agric. Dec. 1013, 
1015 (1944). 
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unamimous approval of this important food distributing industry and 
now have its virtually undivided support.” 

In a Congressional report as to a 1962 amendment to the Act, it is 
stated: 


Testimony of the shippers, brokers, wholesalers, and other elements of the 
trade in fresh and frozen fruits and vegetables who have been operating under 
this act is enthusiastically and almost unanimously in its support. It has brought 
a high degree of stability and responsibility to an industry which had frequently 
been beset by instability and irresponsibility. It is regarded as one of our most 
successful regulatory programs.’? 


Failure to pay violations not only adversely affect the party who is not 
paid for produce, but such violations have a tendency to snowball. “On 
occasions, one licensee fails to pay another licensee who is then unable to 
pay a third licensee.” ** This could have serious repercussions to pro- 
ducers, licensees and consumers. As stated in a recent case: 

Unfortunately for Mr. . . . , he chose to engage in business in the regulated 
agricultural marketing system, which is probably the only field in which inability 
to pay one’s bills is unlawful (or even dishonorable). Debtor’s prisons are archaic; 


bankruptcy has lost its stigma; but the failure to pay for fruits and vegetables in 
commerce is unlawful (7 U.S.C. 499b (4) ). 


Special laws have been enacted relating to the agricultural marketing system 
because “a sound, efficient, and privately operated system for distributing and 
marketing agricultural products is essential to a prosperous agriculture and is in- 
dispensable to the maintenance of full employment and to the welfare, prosperity, 
and health of the Nation” (7 U.S.C. 1621). 


The failure by produce marketing firms to pay for produce would have a tenden- 
cy to increase overall marketing costs which, ultimately, would be reflected in 
lower farm prices, higher consumer prices, or both. This would be contrary to the 
expressed purpose of Congress to provide for “an integrated administration of all 
laws enacted by Congress to aid the distribution of agricultural products through 
research, market aids and services, and regulatory activities, to the end that mar- 
keting methods and facilities may be improved, that distribution costs may be re- 
duced and the price spread between the producer and consumer may be narrowed” 
(7 U.S.C. 1621)."* 


In the same case, it is said: 
If a licensee is going to extend credit to its purchasers in this regulated indus- 


try, it must be adequately capitalized to be able to sustain any losses that result. If 
losses occur which jeopardize a licensee’s ability to meet its obligations, it must 


11. S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); H.R. Rep. No. 1196, 84th Cong., 
1st Sess. 2 (1955); accord, United States v. William B. Mandell Co., 242 F. Supp. 873, 875 
(E.D. Pa. 1965). 

12. H.R. Rep. No. 1546, 87th Cong., 2d Sess. 3 (1962); accord, Birkenfield v. United 


States, 369 F.2d 491, 494 (3d Cir. 1966). 
13. Inre JohnH. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 720 (1978). 


14. InreJohnH. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 715 (1978). 





COLUMBUS FRUIT COMPANY, INC. 
Cite as 40 A.D. 109 


immediately obtain more capital, or suffer the consequences if violations occur. In 
this regulated industry, the risk of loss should be taken by the banking communi- 
ty, whose business it is to supply risk capital, or by stockholders or other risk 
takers. Other licensees engaged in business in this vital agricultural marketing 
system should not be subjected to the risk resulting from respondent’s undercapi- 
talization or bad debt experience.'® 


The same reasoning is applicable to respondent’s financial difficulty 
resulting from the loss of a large account and a large supplier unwilling 
to continue to extend credit. 

The Congressional recognition of the need for special regulation of the 
perishable agricultural commodities industry (and also the livestock and 
meat industries) with respect to payment problems was recognized in 
the 1978 legislation codifying the bankruptcy law. In that legislation, 
Congress provided that, except under the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act, a governmental unit 
may not deny, revoke, suspend or refuse to renew a license solely be- 
cause a person is or has been a debtor or a bankrupt, has been insolvent 
or has not paid a debt that is dischargeable in bankruptcy.*® 

The Chairman of the House Committee on Agriculture, who proposed 
the language referred to above, stated that the Committee on Agricul- 
ture “has no quarrel with the ‘fresh-start’ philosophy” underlying the 
bankruptcy law, but because “of the peculiar vulnerability of producers 
of perishable agricultural commodities and livestock,” the special provi- 
sions referred to above are necessary.’’ It has been held where a li- 
censee’s financial difficulties end in bankruptcy, there is no unconscion- 
able or excessive conflict between the imposition of sanctions under the 
Perishable Agricultural Commodities Act and the bankruptcy law.* 

In his conclusions, Chief Judge Campbell refers to respondent’s viola- 
tions as “late payment violations, rather than complete failure to pay 
which warrant the imposition of the maximum revocation sanction” (Ini- 
tial Decision, at 9). However, the undisputed facts in this case show that 
respondent has failed to pay for over $50,000 worth of produce and 
lacks the financial ability to pay for the produce. Accordingly, the undis- 
puted facts do not permit us to classify respondent’s violations as “slow 
pay” rather than “no pay.” 


15. Inre JohnH. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 719-20 (1978). 

16. Act of November 6, 1978, 11 U.S.C. § 525 (Supp. III 1979). 

17. 123 Cong. Rec. H 11762 (daily ed. Oct. 28, 1977). 

18. Zwick v. Freeman, 373 F.2d 110, 115-17 (2d Cir.), cert. denied, 389 U.S. 835 (1967); 
In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883-87, 1890-92, 1897-98 (1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 1884, 1908-13 (1974), affd., 524 F.2d 1255, 1256- 
58 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 255-59 (1973), 
affd., 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 
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Chief Judge Campbell refers to the fact that respondent’s present pur- 
chases are for cash, thus halting further payment violations (Initial Deci- 
sion, at 9). But we have no regulatory power to compel respondent to 
make all purchases for cash. 

Chief Judge Campbell’s proposal to give respondent eight months 
within which to attempt to earn enough or borrow enough to make pay- 
ment for all of its produce notwithstanding its prior violations is con- 
trary to the previous administration of the Act which has won virtually 
the unanimous support of the industry. If such a practice were followed 
here, it would have to be followed in almost every nonpayment case, and 
we can be sure that if such a practice were to be followed in all similar 
cases, harm would result to producers, shippers or licensees in at least a 
substantial number of cases. That is not the way Congress or the indus- 
try expects or desires the Act to be enforced. 

In the circumstances, we have no alternative but to revoke respond- 
ent’s license. 


ORDER 


Respondent’s license is revoked. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


This Order shall be effective 20 days after service thereof on the re- 
spondent. 
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REPARATION PROCEEDINGS 
(No. 20,395) 


C. & G. ONION COMPANY, INC., v. BUSHMAN’S INC. PACA Docket No. 
2-5570. Decided January 12, 1981. 


Delivered sale—Counterclaim—Dump certificate—Good delivery, failure 
to make—Consignment—Dismissal 


Where complainant accepted delivery of potatoes which failed to meet good delivery stand- 
ard. Complainant agreed to handle potatoes on consignment but failed to resell. A 
dump certificate was issued. Respondent failed to pay freight charges on potatoes 
and breached original contract by failure to make good delivery. The value of pota- 
toes is set at cost of freight. The complaint and counterclaim are dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,399.50 in connection with the 
sale by respondent to complainant of one truckload of potatoes in inter- 
state commerce. 

A copy of the formal complaint was served upon respondent and a 
copy of the report of investigation prepared by the Department was 
served upon both parties. Respondent filed an answer to the formal com- 
plaint denying liability to complainant and asserting a counterclaim 
arising out of the same transaction. Complainant filed a reply to the 
counterclaim denying any liability to respondent. 

Neither the amount claimed as damages in the formal complaint nor in 
the counterclaim exceeds $3,000.00, and accordingly the shortened 
method of procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure complainant filed 
an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, C. & G. Onion Company, Inc., is a corporation whose 
address is 3110 Produce Row, Houston, Texas. At the time of the trans- 
action involved herein complainant was licensed under the Act. 
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2. Respondent, Bushman’s Inc., is a corporation whose address is P.O. 
Box 167, Rosholt, Wisconsin. At the time of the transaction involved 
herein respondent was licensed under the Act. 

3. On or about September 1, 1979, respondent sold to complainant 
500 100-pound sacks of U.S. No. 1 Wisconsin russet stripper potatoes at 
$6.15 per hundred weight, or a total amount of $3,075.00, on a delivered 
basis. On or about the same day respondent shipped the potatoes to com- 
plainant by truck. 

4. The subject potatoes arrived at complainant’s place of business on 
September 4, 1979, and were unloaded into complainant’s cooler. At 
10:15 a.m., September 4, 1979, the subject potatoes were federally in- 
spected at the place of business of complainant in Houston, Texas, with 
the following results in relevant part: 


Where inspected: 3110 Produce Row 


Products inspected: LONG RUSSET POTATOES, in burlap sacks “Mylo Brand Pota- 
toes U.S. No. 1 Felix & Myror Solk Stevens Point, Wisconsin Net. Wt. 100 lbs.” ap- 
proximately 500 sacks. 


Condition of Load: Stacked in cold room at above location. 
Temperature of Product: In various locations 66°F. 


Condition: Generally firm. Soft rot ranges from less than 1%, to 11%, average 6%, 
Slimey Soft Rot, mostly advanced, some in early stages. 


5. The results of the inspection were reported to respondent through 
the broker who negotiated the sale, J. W. Bensch, of Bench Mark 
Brokerage, in Houston, Texas. Respondent, through the broker, re- 
quested that complainant handle the load for respondent’s account. 
Complainant requested that the broker attempt to effectuate a sale of 
the potatoes and when the broker failed to find a buyer for the potatoes, 
the complainant agreed to handle the potatoes for the shipper’s account. 

6. On October 1, 1979, an official dumping certificate was issued as to 
the entire 500 sacks of potatoes, showing them to be generally affected 
by soft rot and to possess no commercial value. Temperature was shown 
as 78°F. 

7. A formal complaint was filed on December 17, 1979, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges that it rejected the subject potatoes after they 
were federally inspected. The statement by the broker attached to the re- 
port of investigation does not substantiate this allegation of complain- 
ant’s and the federal inspection, which complainant admits was accom- 
plished prior to any communication from complainant to respondent, 
shows that the potatoes were unloaded and in complainant’s cold room 
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at the time of such inspection. We find that complainant accepted the 
subject potatoes by unloading them from the truck. Crown Orchard Co. 
v. Mid-Valley Prod. Corp., 34 A.D. 1381 (1975). The main basis of com- 
plainant’s claim herein, however, rests upon the fact that the subject 
truckload of potatoes arrived without the freight having been prepaid, 
and that complainant was forced to pay freight in the amount of 
$1,350.00 upon unloading the potatoes from the truck. There is no ques- 
tion but that the subject potatoes were sold to complainant on a deliv- 
ered basis. The regulations (7 CFR 46.43(p) ) define the term “delivered” 
or “delivered sale” as meaning in relevant part that: 


... the produce is to be delivered by the seller on board car, or truck or on dock if de- 
livered by boat, at the market in which the buyer is located, or at such other market as 
is agreed upon, free of any and all charges for transportation or protective service. 


Respondent admits to a breach of the original contract by failing to de- 
liver potatoes whose condition conformed with the requirements of the 
contract. In addition, it is clear that the ultimate obligation for payment 
of the freight must fall on respondent. Accordingly, respondent became 
liable to complainant for freight in the amount of $1,350.00. Complain- 
ant also claims the cost of inspection in the amount of $27.00 and the 
cost of the dump certificate in the amount of $22.50. Such expenses are 
not allowable. See Rite Pak Produce v. Green Grove Markets, 29 A.D. 
165 (1970) and Hilvert v. California Produce, 24 A.D. 1001 (1965). 

Respondent asserts a counterclaim against complainant in the amount 
of $1,725.00, but no where states the basis on which such sum is com- 
puted. Respondent asserts in its answer that after the unloading of the 
potatoes there was an agreement between the parties that complainant 
would handle the potatoes with protection granted by respondent. Com- 
plainant’s position, however, is that after its alleged rejection of the po- 
tatoes it agreed to try to resell the potatoes as a favor to the broker fol- 
lowing the broker’s failure to effectuate the resale of such potatoes. As 
was stated earlier, the broker does not confirm complainant’s assertion 
that the potatoes were rejected, nor does the broker confirm the asser- 
tion of respondent that there was a protection agreement. Rather the 
position of the broker was that there was an agreement effectuated be- 
tween the parties that the potatoes should be handled by complainant 
for the account of respondent. We find that such was the agreement be- 
tween the parties. Respondent objects throughout the proceeding to the 
failure of complainant to effectuate a resale of the potatoes or to have 
the potatoes repacked. Respondent also points to the 78°F temperature 
shown by the dumping certificate and asserts that the potatoes were not 
kept in cold storage. Complainant in reply cites two unsuccessful efforts 
to sell the potatoes, alleges that the policy of complainant’s firm is not to 
attempt to repack potatoes which have in excess of 4% soft rot, due to an 
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alleged inability to remove all of the decay, and asserts that the 78° tem- 
perature shown on the dump certificate was due to complainant having 
moved the potatoes out of its cooler two days prior to the issuance of the 
dump certificate. The U.S. standards for grades of potatoes allow a tol- 
erance as to U.S. No. 1 potatoes of 1% for potatoes affected by soft rot. 
It is clear that as to the subject potatoes there was a failure to make good 
delivery and that respondent was correct in admitting to a breach of the 
original contract of sale. Complainant is, of course, not liable to respond- 
ent for the purchase price less damages resulting from respondent’s 
breach, since the parties negotiated a new contract calling for complain- 
ant to handle the potatoes on consignment. However, although the con- 
signed potatoes had previously failed to make good delivery by reason of 
the 6% soft rot, it is clear to us that potatoes with an average of 6% soft 
rot are not worthless under normal market situations. The proper 
method of dealing with such distressed merchandise is to lower the ask- 
ing price radically to such a point that a sale is effectuated. This should 
be accomplished within a short time after arrival of the commodity and 
if it cannot be accomplished within such time, then a dump certificate 
certifying that such commodity has no commercial value should be ac- 
quired within such time. Had the subject potatoes been sold shortly after 
arrival we would not have deemed it our duty to inquire further, al- 
though certainly the shipper would have the opportunity of proving, if 
he could, that such resale was unreasonable. Our difficulty here is that 
complainant’s failure to effectuate any resale of the potatoes, coupled 
with the fact that there are no market news reports covering distressed 
merchandise, leaves us with no absolute measure of the value of these 
admittedly off-grade potatoes on arrival. While we are very reluctant to 
do so, we have estimated the value of distressed merchandise in the past 
(See Brown & Hill v. U.S. Fruit Co., 20 A.D. 891 (1961) ), and we will do 
so in this case. We find that the off-grade potatoes should have had a net 
value at time of delivery of at least the $1,350.00 cost of freight. Since 
complainant would have had the right to off set the cost of the freight 
(which it paid on respondent’s behalf), against the proceeds which should 
have been realized by a prompt and proper resale of the potatoes, both 
the complaint and counterclaim herein should be dismissed. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 20,396) 


ELMER F’.. ELLSWORTH, d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, d/b/a 
FADAL FRESH FRUIT & PRODUCE CO., and/or FADAL FRESH FRUIT 
AND PRODUCE Co., INC. PACA Docket No. 2-5535. Decided Jan- 
uary 22, 1981. 


Purchase price, failure to pay 


Respondent accepted two truckloads of potatoes without complaint. Respondent is liable to 
complainant for the full purchase price. 


Diane Langton, Presiding Officer. 
Complainant, pro se. 
Lanette Smith Joubert, Houston, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for an amount of $2,322.50. The transaction in ques- 
tion involved the sale of potatoes in interstate commerce. 

Respondent was served with a copy of the complaint. Respondent did 
not file an answer within the requisite amount of time and therefore, a 
Default Order was issued by the Judicial Officer on October 24, 1979. 
On November 23, 1979, respondent submitted a telegram requesting 
that the default order be stayed and furthermore, requesting that the 
matter be reopened. On November 27, 1979, the Judicial Officer issued 
a stay of the Default Order. On January 14, 1980, the Judicial Officer 
ordered that the proceeding be reopened after default. Whereupon, re- 
spondent filed an answer to the complaint denying liability to the com- 
plainant. 

Since the amount of damages alleged in the complaint does not exceed 
$3,000, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). Pursuant 
to this procedure, Respondent submitted an answering statement. Com- 
plainant did not submit an opening statement, nor were briefs filed by 
either party. 


FINDINGS OF FACT 


1. Complainant, Elmer F. Ellsworth, is an individual, doing business 
as Ellsworth Produce, whose address is Post Office Box 9, Lewisville, 
Idaho 83431. 
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2. As pleaded, respondent, T. W. Fadal, is an individual who was do- 
ing business as Fadal Fresh Fruit & Produce Co., whose address was 
3111 Produce Row, Houston, Texas 77023. The history of respondent 
firm from inception through 1978 is as follows: In approximately De- 
cembér 1977, T. W. Fadal began doing business as Fadal Fresh Fruit & 
Produce Co. On December 9, 1977, PACA issued license No. 780387 to 
T. W. Fadal, an individual, doing business as Fadal Fresh Fruit & Pro- 
duce Co. In approximately March 1978, Fred Hilow, Jr. joined T. W. 
Fadal in respondent firm, and on March 15, 1978, they incorporated re- 
spondent firm in the State of Texas. T. W. Fadal became president of the 
corporation and Fred Hilow, Jr. became an officer, as well. They both be- 
came members of the Board of Directors. The PACA license was not 
amended to reflect this change to corporate status. On October 23, 1978, 
T. W. Fadal was removed as a member of the Board of Directors, sur- 
rended all his stock in the corporation, and was removed as President of 
the corporation. At that time, the corporate name was changed to Hia- 
leah Produce Co., Inc. 

3. On or about April 15, 1978, complainant sold to respondent, by 
oral contract, a truckload of Idaho potatoes to be shipped in interstate 
commerce for a total amount of $1,053.15. Written evidence of such sale 
is confirmed by a motor carrier bill of lading dated April 15, 1978. 

4. Upon receipt of the truckload of potatoes, respondent accepted the 
produce without complaint. 

5. On or about May 26, 1978, complainant sold to respondent, by oral 
contract, a truckload of potatoes to be shipped in interstate commerce 
for a total amount of $1,268.75. This sale was confirmed by a motor car- 
rier bill of lading dated May 26, 1978, wherein it was noted the produce 
was to be delivered Tuesday morning, May 30, 1978. 

6. Upon delivery of the goods, respondent accepted the potatoes with- 
out complaint. 

7. Respondent has not remitted the purchase price for either truck- 
load of potatoes to complainant. 

8. A formal complaint was filed on January 24, 1979, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSION 


There is no dispute in this case concerning the terms of the contract 
between complainant and respondent and there is no dispute concerning 
the quality of the produce delivered respondent by complainant. The 
only defense respondent raises is that respondent is not liable for the 
contract price, because any contract made during the time period in 
question had been consummated in the name of the corporation, Fadal 
Fresh Fruit and Produce Co., Inc. and therefore, any liability to com- 
plainant rests with the corporation, not the individual, T. W. Fadal. 
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A review of the evidence reveals that the individual, T. W. Fadal, be- 
gan operating a business in approximately December 1977, and that the 
business concern continued operating through the time in question. 
However, on March 15, 1978, the legal status of the business concern 
changed to a corporation and, in turn, the name changed to Fadal Fresh 
Fruit and Produce Co., Inc. (See Findings of Fact No. 2). The original 
business operation under went a legal metamorphosis from an individual 
doing business to a corporation consisting of two primary principals. 
One additional business event has occurred. Subsequent to the transac- 
tions in dispute, T. W. Fadal was removed from the business entity, and 
the business name has been changed to Hialeah Produce Co., Inc. As re- 
spondent firm was incorporated in Texas on March 15, 1978, the change 
to corporate status occurred just prior to the first April 15, 1978 trans- 
action. On December 9, 1977, respondent, as an individual, obtained a 
PACA license. However, when the company evolved into a corporation 
in March 1978, respondent did not amend its PACA license. Complain- 
ant, through no fault of its own, brought this action against the individ- 
ual, doing business as a company, rather than the succeeding corpora- 
tion. On August 5, 1980, the presiding officer of this action issued a no- 
tice to show cause why the record should not be amended to reflect the 
true status of the respondent at the time of the transactions in dispute. 
More specifically, the parties to this dispute were given notice that, un- 
less sufficient cause were shown, the caption of the case would be 
amended throughout the record as follows: Elmer S. Ellsworth d/b/a 
Ellsworth Produce, complainant v. T. W. Fadal, d/b/a Fadal Fresh Fruit 
and Produce Company, and/or Fadal Fresh Fruit & Produce Co., Inc., re- 
spondent. Neither party responded to such notice. Therefore, the forego- 
ing caption is the amended caption and should be inserted accordingly 
throughout the record. 

Respondent, by changing the status of its business from an individual 
operating a company to a corporation, will not be allowed to impede jus- 
tice. While it is true that the respondent was a corporation at the time of 
the transactions in dispute, the corporation was the embodiment of the 
former individual operating as the company. There was no cessation of 
business operations between the time the individual operated as a com- 
pany and the time the company became a corporation. As the corpora- 
tion succeeded the individual operating as a company, and as there was 
no notice allegedly given to the industry customers of such transition, 
we find that for the purpose of resolving this dispute, respondent is an 
individual operating as a business and/or a corporation. Furthermore, we 
find that respondent has not come forward with a good defense and, 
therefore, must be found liable to complainant for the produce contract- 
ed to an amount of $2,322.50, a violation of section 2 of the PACA, for 
which reparation should be awarded. 
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ORDER 


The caption of this case is amended through the record as follows: 
Elmer S. Ellsworth d/b/a Ellsworth Produce, complainant v. T. W. Fadal, 
d/b/a Fadal Fresh Fruit and Produce Company, and/or Fadal Fresh Fruit 
& Produce Co., Inc., respondent. 

Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,322.50, with interest thereon at 
the rate of 13 percent per annum from June 1, 1978 until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,397) 


GEORGIA VEGETABLE CoO., INC., v. UNITED PRODUCE DISTRIBUTORS, INC., 
and KAISER DISTRIBUTORS, INC. PACA Docket Nos. 2-5501 and 
2-5502. Decided January 22, 1981. 


Consignment—Full payment, reasonable attempt—Dismissed 


Where respondent United made a reasonable attempt to pay for produce shipped by com- 
plaint, there is no violation of the act. The complaints are dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Louis A. Stronberg, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


These are two reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). 
They were consolidated because concerned with the same series of trans- 
actions. Timely complaints were filed in which complainant seeks an 
award of reparation against respondent United Produce Distributors, 
Inc. (hereinafter “United”) in the amount of $977.50, and against re- 
spondent Kaiser Distributors, Inc. (hereinafter “Kaiser”) and respondent 
United, jointly and severally, in the amount of $2,473. 

Copies of the Department’s reports of investigation of these two com- 
plaints were served upon the parties. Copies of the formal complaints 
were served upon the named respondents, who filed answers thereto 
denying liability. 

The amount claimed in each of the formal complaints is less than 
$3,000.00. Therefore the shortened procedure provided in PACA Rules 
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of Practice at 7 CFR § 47.20 is applicable. Under this procedure the 
pleadings of the parties, if verified, are considered a part of the evidence 
in the case as are the Department’s reports of investigation. The parties 
were given an opportunity to file additional evidentiary statements, and 
both respondents have done so. Complainant filed a statement in reply 
to these. Respondents filed a joint brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is Post Office Box 487, 
Trifton, Georgia. 

2. Respondent United Produce Distributors, Inc. is a corporation 
whose address is 45 South Water Market, Chicago, Illinois. At the time 
of the transactions described herein this respondent was licensed or sub- 
ject to license under the Act. 

3. Respondent Kaiser Distributors, Inc. is a corporation whose ad- 
dress is 400 East Randolph Street, Chicago, Illinois. At the time of trans- 
actions described herein this respondent was licensed under the Act. 

4. On or about the following dates, complainant loaded and shipped 
from Tifton, Georgia four trucks ' containing perishable agricultural 
commodities described as follows: 


First truck, loaded October 10, 1978 containing 350 packages fancy zucchini. 


Second truck, loaded November 2, 1978, containing 151 packages snap 
beans, 50 packages choice egg plant and 51 packages “super cukes.” 


Third truck, loaded November 3, 1978, containing 128 packages snap beans, 
25 packages choice egg plant and 50 packages “super cukes.” 


Fourth truck, loaded November 13, 1978, containing 150 packages choice 
egg plant. 


5. On or about October 11, 1978 while the first truck was enroute to 
Chicago it was placed with respondent United by Kaiser’s president fol- 
lowing negotiations between him and complainant’s salesman. This 
truck arrived at United’s place of business on October 13, 1978, and was 
received and accepted by that respondent. 

6. On or about November 3, 1978 the second truck arrived in Chicago 
and was also accepted by respondent United upon Kaiser’s solicitation. 

7. The third truck arrived in Chicago on November 6, 1978 and was 
received and accepted by respondent United. Kaiser had notified United 
of its expected arrival by telephone on November 5, 1978. 

8. On or about November 15, 1978 the fourth truck arrived in 
Chicago without advance notice to respondent United, but was received 
and accepted by that respondent. 


1. Obviously the last truck carrying 150 packages of eggplant estimated to be worth 
$300.00 is not a full load. The same may be true of the others. 
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9. On or about November 3, 1978, United mailed complainant a state- 
ment of account for the first truck showing gross returns of $673.00 less 
expenses and commission amounting to $529.65. Accompanying this 
statement of account was United’s check for the $143.35 net returns. 
This check was later returned by complainant to respondent United at 
an unknown time and date. 

10. On or about November 21, 1978 respondent United sent com- 
plainant a statement of account for the second truck showing returns of 
$375.50 less commission and expenses of $404.85 for a net deficit of 
$29.35. 

11. On November 17, 1978 United mailed complainant a statement of 
account for the third truck showing gross returns of $852.00, less com- 
mission and expenses of $550.39 for a net return of $301.61. United en- 
closed its check for that amount with the statement of account. This 
check was later returned by complainant at an unknown time and date. 

12. On or about December 8, 1978 United sent complainant a state- 
ment of account for the fourth truck showing gross proceeds of $129.00 
less commission and expenses totalling $225.00, for a deficit of $96.00. 

13. Complainant filed complaints to initiate these proceedings on 
April 27 and April 30, 1979, within nine months of the accrual of its al- 
leged cause of causes of action. 


CONCLUSIONS 


Complainant originally alleged that it sold the contents of the first, 
second and fourth truck to respondent Kaiser, and that of the third 
truck to respondent United. Both respondents maintain that these were 
consignments—not sales. In any event, complainant changed its theory 
of the case in its concluding statement—an affidavit by its president, 
Mr. Robert L. Grist. In that affidavit, Mr. Grist admitted that the first 
truck was shipped “on a consigned basis,” the second and third were 
“open billing,” and the fourth was “under these same terms.” He also 
maintained that Kaiser was to guarantee payment. We conclude from 
this that all four shipments were consignments to United. Apparently 
the fourth truck was never ordered, but was accepted by United. By that 
time the pattern of consignments had been established. We conclude 
that there were no outright sales of this produce to anyone. United was 
in all cases the consignee, with Kaiser acting only as an intermediary; 
i.e., broker. 

But Mr. Grist’s affidavit indicates that he expected to get returns in all 
cases amounting to what he calls “the f.o.b. price.” These prices are set 
out in his affidavit at $875.00, $1,298.00, $977.50 and $300.00 for the 
four trucks in the order listed. However the way he expressed it was that 
he was told “there would be no problem” in getting back his f.0.b. prices. 
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We do not take this to mean that either of the respondents actually guar- 
anteed return proceeds in any specific dollar amount. These words 
amount to a prediction, not a promise. 

The affidavit of United’s president, Mr. Oscar Kacsh, is to the effect 
that he did the best he could with the produce, which was, for the most 
part, not in top condition. We have no reason to doubt the accuracy of 
his accounting statements, nor has complainant specifically impeached 
them. We conclude that United has made a satisfactory accounting for 
the four lots, and has made a reasonable attempt to make full payment 
promptly for the two lots on which it turned a profit. In good conscience, 
United still owes complainant for these two lots. However, since there 
have been no violations of the Act by United, no reparation award can 
issue. 

We need not decide whether or not Kaiser guaranteed any payments 
by United because, even if it did, the tender of payment by the principal 
obligor would release the guarantor. Restatement, Security § 116 
(1941). 

The complaints must be dismissed. 


ORDER 


The complaints are dismissed. 


Copies of this order shall be served upon the parties. 


(No. 20,398) 


RALPH DAUITO & SONS, INC., v. GRATZ & UTTER, and/or WILLIAM J. 
MOWEN. PACA Docket No. 2-5487. Decided January 22, 1981. 


Failure to pay—Guaranteed payment, failure to establish—Reparation 
awarded 


Where complainant failed to establish that respondent Gratz & Utter was involved in this 
proceeding. Respondent Mowen is liable to complainant for the five loads of mixed 
vegetables less monies already paid. 


George L. Aubrey, Presiding Officer. 
Ruston H. Ridgway, Vineland, N.J., for complainant. 
John F. Meehan, Goshen, N.Y., for respondent Gratz & Utter. 
James M. Gann, Belle Glade Fla., for respondent William J. Mowen. 


Decision by Donald A. Campbell, Judicial Officer. 


2. Not subject to offset by losses incurred on the other two lots. There is no evidence in 
the record that the four lots comprised a pool deal where profits and losses are balanced 
out. See Salinas Valley Veg. Exchange v. Ferrarini, 19 A.D. 935 (1960). 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. §§ 499a et seq.). A time- 
ly complaint was filed in which complainant seeks an award of 
$20,588.80 in connection with a transaction involving certain perishable 
agricultural commodities sold in July and August 1978. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon both 
respondents. Respondent Gratz and Utter filed an answer denying liabil- 
ity. Respondent William J. Mowen filed an answer which, in effect, ad- 
mitted liability. 

Although the amount claimed in the formal complaint exceeds $3,000 
the parties have waived an oral hearing. Therefore the shortened pro- 
cedure provided in PACA Rules of Practice at 7 CFR § 47.20 is applica- 
ble. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s report 
of investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn statements, and to file briefs. 
Complainant and both respondents filed additional statements. Com- 
plainant and respondent Gratz & Utter filed briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 947 North Main 
Road, Vineland, New Jersey. 

2. Respondent Gratz & Utter is a corporation whose address is R.D. 2, 
Goshen, New York. 

3. Respondent William J. Mowen is an individual whose address is 
P.O. Box 579, Belle Glade, Florida. 

4. At the time of the transaction alleged in the complaint, both re- 
spondents were licensed under the Act. 

5. Pursuant to oral orders placed by respondent Mowen while an em- 
ployee of respondent Gratz and Utter, between July 16, 1978, and 
August 29, 1978, complainant loaded out from its place of business in 
Vineland, New Jersey, five truck loads of mixed vegetables in trucks 
furnished by respondent Mowen. 

6. At unknown times and dates complainant invoiced respondent 
Gratz & Utter for these five truck shipments in the total amount of 
$25,588.80, which invoices were not paid by that respondent. 

7. On or about December 19, 1978, respondent Mowen remitted 
$5,000 to complainant in part payment of this account. 

8. Complainant filed an informal complaint on March 26, 1979, with- 
in nine months of the accrual of its alleged cause of action. It filed a 
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formal complaint on July 17, 1979, alleging that respondent Gratz & 
Utter was responsible for the billing for these shipments, but that re- 
spondent Mowen may have received the product. 


CONCLUSIONS 


The questions raised in the pleadings and subsequent submissior= by 
the parties are (1) whether Mr. Mowen ordered the produce for the ac- 
count of Gratz & Utter or for his own account; and (2) if the latter, 
whether or not Gratz & Utter guaranteed payment therefor. 

However, before reaching the merits of the controversy, there is a 
jurisdictional problem to be considered. 

The Secretary’s authority to issue reparation orders depends upon sec- 
tion 7 of the Act (7 U.S.C. 499g). That section refers back to section 2 of 
the Act (7 U.S.C. 499b), and authorizes the Secretary to issue reparation 
orders for violations of that section. Section 2 proscribes unlawful con- 
duct “in or in connection with any transaction in any interstate or for- 
eign commerce.” 

In this particular case the destination of the trucks containing the 
commodities was apparently not made known to complainant. But com- 
plainant’s chief executive officer has submitted a verified statement to 
the effect that the truck drivers told him that they were hauling the pro- 
duce to Florida. Though not conclusive, this at least creates a presump- 
tion that the transactions were part of the current of interstate com- 
merce. Mr. Mowen, who must have known the actual destination of all of 
the trucks, has failed to furnish any information on this topic after being 
given an opportunity to do so. For this reason we are persuaded that the 
transactions were interstate in character despite the lack of any firm evi- 
dence as to the exact destination of the trucks. 

Mr. Mowen has admitted that he purchased the five loads of mixed 
vegetables for his own account—not that of Gratz and Utter. Although 
refusing to admit the exact amount due, he has nowhere disputed the 
correctness of the invoices or complained about the condition of the pro- 
duct he received. Accordingly, we conclude that he is liable to complain- 
ant for the full $25,588.80 sum of the invoices less his $5,000 payment 
on account. His failure to pay the balance is a violation of section 2 of the 
Act for which reparation should be awarded. 

Complainant has failed to establish that respondent Gratz and Utter 
was involved in these transactions. The position of that firm is that Mr. 
Mowen was trading for himself and that Gratz and Utter had no connec- 
tion with the transactions and derived no benefit from them. Contradic- 
tory affidavits on the point were filed by the parties. An employee of 
complainant, a Mr. Medio Bassetti, has sworn that he refused to take 
Mr. Mowen’s orders without a guarantee from Gratz and Utter; and that 
one of their employees, a Mr. Stanley Urbanski did agree that Gratz and 
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Utter would take the billing. Mr. Urbanski’s affidavit categorically de- 
nies this. Mr. Mowen’s statements also contradict Mr. Bassetti. Since 
these affidavits have equal weight, we must conclude that complainant 
has failed to establish the guaranty on which it relies by a preponderance 
of the evidence. See Idaho Farmway, Inc. v. M. Toplitzky & Co., 18 A.D. 
39 (1959). The complaint must be dismissed as to respondent Gratz and 
Utter. 


ORDER 


The complaint is dismissed as to respondent Gratz and Utter. 

Within thirty days from the date of this order respondent William J. 
Mowen shall pay to complainant the sum of $20,588.80 with interest 
thereon at the rate of 13 percent per annum from October 1, 1978, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 20,399) 


LAMANTIA-CULLUM-COLLIER & COMPANY, INC., v. C.L. FAIN CO. 
PACA Docket No. 2-5521. Decided February 12, 1981. 


F.o.b. sale—Normal transportation, failure to prove—Breach of 
warranty, failure to prove 


Where respondent failed to prove the transportation of cantaloupes was normal and failed 
to prove complainant breached its warranty of suitable shipping conditions. Re- 
spondent has violated section 2 of the act, for which reparation should be paid. 


Diane Langton, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for an amount of $6,908.00. The transaction in ques- 
tion involves the sale of cantaloupes, a perishable agricultural commodi- 
ty, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
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of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 

Although the amount of damages alleged in the complaint exceeds 
$3,000.00, the parties did not request an oral hearing. Therefore, the 
parties were given an opportunity to submit any additional evidence in 
accordance with the shortened procedure, as provided in the Rules of 
Practice (7 CFR 47.20). Complainant submitted an opening statement 
and respondent submitted an answering statement. Neither party chose 
to submit briefs. 


FINDINGS OF FACT 


1. Complainant, LaMantia-Cullum-Collier & Company Inc., is a cor- 
poration whose address is Post Office Box 974, Weslaco, Texas 78596. 

2. Respondent, C. L. Fain Co., is a corporation whose address is Post 
Office Box 585 Forest Park, Georgia 30050. At the time of the transac- 
tions in dispute, respondent was licensed under the Act. 

3. On or about June 9, 1979, in the course of interstate commerce, 
complainant sold to respondent by oral contract one truckload of canta- 
loupes on the following terms: The agreed purchase price was $6.50 per 
unit F.O.B. for 336 cartons of cantaloupes size 15’s and $7.00 per unit 
F.O.B. for 672 cartons of cantaloupes size 18’s, including the cost of a 
Ryan recorder at $20.00, and $.50 for cooling and palletizing for a total 
purchase price of $7,412.00. 

4. The contract was verified by a broker’s standard memorandum of 
sale dated June 8, 1978, by Spratte-Shelnutt, Inc., the brokerage firm 
that negotiated the contract. According to this memorandum, the terms 
of the contract, in pertinent part, are set out as follows: 


Shipment From WESLACO 

Time of shipment 6/8 6/9 

Sale Made (F.O.B. or Delivered) _F.O.B. 

QUANTITY COMMODITY and SPECIFICATIONS PRICE 


18 PALLETS (1008 CARTONS) TEXAS CANTALOUPES, GOOD COLOR 
AND CONDITION, GOOD SUGAR & NET, FULL SLIP, 42# GROSS WT., 
SUGAR SWEET BRAND, GOOD DELIVERY STANDARDS ON ARRIVAL 


12 PALLETS (672 CARTONS) SIZE 18’s @ $7.00 + .50 FOB 
6 PALLETS (336 CARTONS) SIZE 15’s @ $6.50 + .50 FOB 


FRT 1.55 COD 


5. Prior to shipment, beginning at 8:00 A.M. on June 8, 1979 and con- 
tinuing until 10:15 A.M. on June 9, 1979, the cantaloupes were in- 
spected. The Federal-State Inspection Certificate numbered B057011, 
written by inspector Robert Hughes, Jr., reflects the findings of such in- 
spection. In pertinent part, the inspection certificate states as follows: 
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6. On or about June 9, 1979, complainant shipped a truckload of can- 
taloupes to respondent. During transportation, the Ryan Recorder meas- 
ured temperatures ranging from 36° to slightly more than 50°F. 

7. On or about June 11, 1979, complainant agreed to reduce the price 
of the cantaloupes, due to market decline during transit time, to the fol- 
lowing amounts: The 672 cartons of cantaloupes size 18’s were reduced 
to $6.50 F.O.B. and the 336 cartons size 15’s were reduced to $6.00 
F.O.B. plus $.50 for cooling and palletizing and $20.00 for a Ryan 
Recorder, for a total purchase price of $6,908.00. 

8. On June 11, 1979, the cantaloupes arrived at respondent’s dock, at 
which time the cantaloupes were unloaded, without complaint. 

9. On June 13, 1979, respondent shipped the size 15 cantaloupes to a 
customer, which cantaloupes were refused because of excessive decay 
and, as a result, returned to respondent that same day. 

10. Complainant confirmed the sale of cantaloupes to respondent by 
its invoice dated 6/12/79 and numbered 3225. 

11. On or about June 13, 1979, respondent notified the broker who, in 
turn, notified complainant that the load of cantaloupes had excessive 
decay. Complainant advised the broker to have respondent “work” the 
melons and to subsequently notify complainant what allowance would 
be needed. 


12. On June 13, 1979 at 12:45 P.M. respondent obtained an inspec- 
tion of the cantaloupes. At the time of inspection, the cantaloupes were 
stacked tightly on pallets in respondent’s cooler. The inspection certi- 
ficate numbered D 344627 contains, in pertinent part, the following 
data: 


Temperature of Product: Range 34 to 47°F. 


Condition: Each lot: Mostly ripe and firm, some firm. Ground color generally 
turning yellow to yellow. 15 count lot: Decay in most cartons range 
3 to 4 melons, many none, average 19%. 18 count lot: Decay in 
most cartons range 1 to 3 melons, some none, average 10%. Decay 
in each lot is Cladosporium Rot in mostly early, many advanced 
stages, generally affecting the stem scar. 


13. Immediately subsequent to the inspection, respondent notified 
the broker who notified complainant as to the inspection data. In re- 
sponse, complainant told the broker that complainant would offer $1.00 
per crate to respondent, as an allowance. 

14. The broker to the contract, Spratte-Shelnutt, Inc., sent a memo to 
complainant dated June 13, 1979, containing the following message: 


RECEIVER ADVISED MELONS SHOWING DECAY. RECEIVER TO WORK 
MELONS AND ADVISE WHAT ALLOWANCE NEEDED. NO INSPECTION RE- 
QUESTED. 
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15. Respondent sent complainant a mailgram on June 13, 1979, with 
the following message: 


REGARDING LOAD OF CANTALOUPES, YOUR LOAD NUMBER 0592 
SHIPPED 6/9/79. DUE TO AN AVERAGE OF 19 PERCENT DECAY IN 15 SIZE 
AND 10 PERCENT DECAY IN 18 SIZE YOUR OFFER OF $5 FOB ON 15 AND 
$5.50 FOB ON 18 IS NOT ACCEPTABLE. CL FAIN CO WILL HANDLE ALL 
ABOVE CANTALOUPES FOR YOUR ACCOUNT. IF THERE IS ANY EXCEP- 
TION TO THIS PLEASE NOTIFY BY WIRE. 


16. On June 14, 1979, complainant sent respondent the following 
mailgram: 
REFERENCE YOUR TELEX OF 6/14/79 REGARDING LOAD OF CANTA- 


LOUPES YOUR STATEMENT IS TOTALLY UNACCEPTABLE FOR NU- 
MEROUS REASONS SUGGEST YOU HANDLE FOR WHOM CONCERNED. 


WE ARE AS OF 6/15/79 FILING OUR COMPLAINT WITH PACA. 


17. Respondent sold the cantaloupes, as if they were on a consign- 
ment basis, and sent complainant the following account of sales: 


ACCOUNTING SALES TO: 
LAMANTIA-CULLUM-COLLIER CO. SHIPPED 6/09/79 
FILED #3225 


336 Crts. 15 size Cantaloupes 
672 Crts. 18 size Cantaloupes 


672 Crts. Lopes Size 18 Sold for $6.00 $4,032.00 LOT #881 
336 Crts. Lopes Size 15 Sold for 2.50 840.00 LOT #882 
TOTAL $4,872.00 


LESS FREIGHT PAID @1.55 $1,562.40 
LESS 15% HANDLING CHARGES 730.80 


NET PROCEEDS $2,578.80 


18. A formal complaint was filed on October 24, 1979, which was 
within 9 months after the cause of action, alleged herein, accured. 


CONCLUSIONS 


The contract with which we are concerned was negotiated by the 
brokerage firm Spratte-Shelnutt, Inc., for the terms as they are reflected 
in Findings of Fact No. 4. Prior to any dispute arising between the par- 
ties, the contract terms were modified on June 11, 1979. On that date, 
complainant agreed to reduce the cantaloupes’ price to allow for the de- 
clining market that had occurred during the time of transit (See Find- 
ings of Fact No. 7). 
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The dispute between the parties arose on June 13, 1979, subsequent to 
respondent’s acceptance of the cantaloupes on June 11, 1979. On June 
11, 1979, respondent received the cantaloupes and unloaded them with- 
out complaint. On June 13, 1979, respondent shipped the size 15 canta- 
loupes to a customer. Upon receipt, respondent’s customer found the 
cantaloupes excessively decayed and therefore, rejected the shipment. 
Complainant was notified of the excessive decay. Complainant respond- 
ed to such notification by requesting respondent to “work” the canta- 
loupes and then to notify complainant what allowance respondent would 
need. Respondent requested a federal inspection be taken of the canta- 
loupes, subsequent to which time the inspection results were relayed to 
complainant. Complainant offered respondent a price reduction to $5.00 
F.O.B. on the size 15 cantaloupes and a $5.50 F.O.B. price on the size 18 
cantaloupes, which offer respondent rejected. Respondent stated that 
the cantaloupes would be ‘sandled for complainant’s account, which pro- 
cedure complainant notified respondent was unacceptable to them. 

In an F.O.B. sale, title to the goods passes to the buyer at shipping 
point. See Gilbert Orchards, Inc., v. Ranalli Enterprises, t/a Mid Valley 
Fruit Growers 30 A.D. 952 (1971). However, an implied warranty of 
suitable shipping condition arises in favor of the buyer in an F.O.B. sale. 
See Bodine Produce Co. v. C. L. Fain Company, Inc. 19 A.D. 211 (1960). 
If the goods arrived at contract destination abnormally deteriorated and, 
if the buyer can prove that the transportation was normal, then the 
seller would generally be found liable for the deterioration on the 
grounds that it breached its suitable shipping condition warranty. See 
Harry Wolf v. Mendelson-Zeller Co., Inc. 34 A.D. 690 (1975). 

According to the inspection taken at 12:45 P.M. on June 13, 1979, the 
cantaloupes were found to be excessively deteriorated. However, the 
cantaloupes, in the case at hand, were also inspected just prior to ship- 
ment on June 8, 1979 at 8:00 A.M. (See Findings of Fact No. 5). The in- 
spector concluded that both sizes of cantaloupes graded U.S. No. 1, and 
that the level of decay present, at that time, was 2%. 

There are two factors which bring this tribunal to the conclusion that 
respondent must bear the risk of any loss due to excessive cantaloupe 
decay. The first factor is that respondent did not prove that the trans- 
portation of the cantaloupes was normal. Optimal storage temperatures 
for cantaloupes can range anywhere between 32° to 40°F (See The Com- 
mercial Storage of Fruits, Vegetables, and Florist and Nursery Stocks, 
Agriculture Handbook No. 66, USDA, October 1968). The Ryan re- 
corder, which monitored the temperature of the cantaloupes during 
shipment, showed a range from 36° to 52°F. Upon a close review of the 
Ryan tape, it becomes clear that a temperature of approximately 50° 
was basically maintained during a 12 hour period. The evidence that a 
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high temperature was maintained for an extended period and the evi- 
dence that the cantaloupes contained only a level of 2% decay when 
shipped, grading U.S. No. 1, lead us to the conclusion that respondent 
has not sustain its burden of proof showing that transportation was nor- 
mal. 

The additional factor that undermines respondent’s position is that 
complaint of excessive deterioration was made two days subsequent to 
the cantaloupes arrival at destination, at which time the inspection 
documenting such deterioration was performed. The fact that respond- 
ent apparently found the cantaloupes sufficiently suitable upon arrival 
to unload them and then ship them to a customer, and the fact that two 
days lapsed before an inspection was performed, increases the presump- 
tion that the cantaloupes’ deteriorated either during transit or after they 
were received at destination. 

Therefore, we find that complainant did not breach its warranty of 
suitable shipping condition and, as a result, respondent is liable to com- 
plainant for the contract price as agreed on June 11, 1979 (See Findings 
of Fact No. 7). Respondent has violated section 2 of the PACA, for which 
reparation should be awarded with interest. 

The subsequent conversation between the parties concerning a poten- 
tial allowance to be given respondent by complainant once the canta- 
loupes were “worked”, did not lead to a formal agreement between the 
parties as to what that allowance would be (See Findings of Fact No. 11). 
In fact, the evidence reveals that while complainant offered an allow- 
ance to respondent, respondent rejected such offer as unacceptable. As 
there was no meeting of minds as to an acceptable allowance, the con- 
tract price, as established on June 11, 1979, is the contract price we find 
binding upon the parties. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,908.00 with interest thereon at the rate 
of 13% per annum from July 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,400) 


HUNTS POINT TOMATO CoO., INC., v. CORY FARMS, INC. PACA Docket 
No. 2-5590. Decided February 13, 1981. 


Purchase price, failure to pay—-Violation of section 2 of the act—Counter- 
claim dismissed 


Where respondent failed to prove its defense by a preponderence of evidence. Respondent 
failed to pay for tomatoes and is in violation of section 2 of the act. Reparation 
awarded complainant with interest. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,252.25, in connection with a 


transaction in interstate commerce involving the shipment of a truck 
load of tomatoes. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant and including a counterclaim for an alleged overpayment 
to complainant which allegedly arose out of same transaction as that 
which formed the basis of the complaint. Complainant filed a reply to 
the counterclaim. 

The amount claimed as damages in either the complaint or counter- 
claim does not exceed $3,000.00. Therefore, the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure the parties were given 
the opportunity to file further evidence in the form of sworn statements. 
Neither party did so. In response to an opportunity given to each of the 
parties to file a brief, complainant filed a document entitled “Answer”. 
This document was accepted as a brief and was served upon respondent. 
Respondent did not file a brief. 


FINDINGS OF FACT 


1. Complainant, Hunts Point Tomato Co., Inc., is a corporation whose 
address is 134-136A NYC Terminal Market, Bronx, New York. At the 
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time of the transaction involved herein, complainant was licensed under 
the Act. 

2. Respondent, Cory Farms, Inc., is a corporation whose address is 
March & Waverly Avenue, Patchogue, New York. At the time of the 
transaction involved herein, respondent was not licensed but was operat- 
ing subject to license under the Act. 

3. On or about July 25, 1979, complainant sold to respondent 441 
cases of 5X6 tomatoes and 560 cases of 6X6 tomatoes, which had been 
received by complainant from the State of Florida, at $2.25 per case 
F.O.B., or a total of $2,252.25. Such tomatoes were shipped by com- 
plainant to respondent on July 26, 1979, and were accepted by respond- 
ent on arrival at respondent's place of business. 

4. The formal complaint was filed on January 18, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits acceptance of the subject tomatoes and alleges as 
its defense to complainant’s action herein that it paid complainant for 
such tomatoes by a check for $2,595.50 and by another check for 
$1,052.50. Respondent by its counterclaim seeks to recover the sum of 
$1,395.75, which it alleges to be an overpayment for the subject toma- 
toes arising from the difference between the purchase price of such to- 
matoes and the value of the two checks. Respondent submitted as an ex- 
hibit to its answer and counterclaim photocopies of the two checks. Such 
copies show that the first check was drawn on its own account at Chemi- 
cal Bank, North Patchogue, New York, on August 20, 1979, and was 
made payable to the order of Jafco. A note at the bottom of the check 
states “for statement Aug. 3”. The check was endorsed by Hunts Point 
Tomato Co. The second check was dated August 17, 1979, and drawn on 
the account of Van Sise Farms, Inc., Stand account, at Hempstead Bank, 
Syosset, New York, and made payable to the order of Cory Farms. The 
check bears an unrestricted endorsement by Cory Farms and a subse- 
quent endorsement by Hunts Point Tomato Co. Complainant admitted 
receiving the two checks from respondent but denied that they were 
given in payment for the subject tomatoes. Complainant stated that re- 
spondent was paying a bill to “Jafco-Import Export Ltd.,” a firm with 
which complainant’s president Lou Guerra states that he is also in- 
volved. Mr. Guerra points to the fact that complainant’s invoice to re- 
spondent is dated Aug. 1, 1979. Mr. Guerra contends, therefore, that the 
statement in the lower left hand corner of the first check “for statement 
Aug. 3” is proof that the check was not given in payment for the subject 
tomatoes. Respondent made no reply to complainant’s contentions. In 
view of the amounts of the two checks submitted by respondent and also 
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in view of complainant’s denial that such checks are applicable to the 
subject tomatoes, we find that respondent has failed to prove its defense 
by a preponderence of the evidence. Since respondent accepted the sub- 
ject tomatoes and has failed to prove any defense to complainant’s action 
herein, we find that respondent is liable to complainant for the full pur- 
chase price of such tomatoes. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. The counterclaim 
should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $2,252.25, with interest thereon 
at the rate of 13% per annum from September 1, 1979, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,401) 


PURE GOLD, INC., v. FRUITEX CORPORATION. PACA Docket No. 
2-5575. Decided February 13, 1981. 


F.o.b. sale—Breach of contract, failure to prove—Counterclaim, dis- 
missed—Reparation awarded 


Where complainant failed to prove the contract terms were f.o.b. packing house inspection 
final and where respondent failed to prove a breach of contract. Respondent’s 
failure to pay for the oranges is a violation of section 2 of the act. 


George S. Whitten, Presiding Officer 
James E. Good, San Bernadino, CA, for complainant. 
Richard F. Healy, Inglewood, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with the sale of 2 truckloads of Valen- 
cia oranges in interstate commerce. 
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A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant and asserting a counterclaim against complainant aris- 
ing out of the same transactions as those asserted in the formal com- 
plaint. Complainant filed a reply to the counterclaim denying any liabil- 
ity to respondent. 

Although the amount claimed in the formal complaint and counter- 
claim exceeds $3,000.00, the parties have waived oral hearing, and the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence herein as is the Depart- 
ment’s report of investigation. In addition complainant filed an opening 
statement, respondent filed an answering statement, and complainant 
filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pure Gold Inc., is a corporation whose address is 307 
Brookside Ave., P.O. Box 40, Redlands, California. At the time of the 
transactions involved herein complainant was licensed under the Act. 

2. Respondent, Fruitex Corporation, is a corporation whose address is 
5628 West Century Blvd., Cargo Building 3, P.O. Box 45586, Los Ange- 
les, California. At the time of the transactions involved herein respond- 
ent was licensed under the Act. 

3. On or about May 10, 1979, in the course of foreign commerce, com- 
plainant sold through respondent 2 truckloads of oranges as follows: 
Load no. 1, containing 720 cartons of U.S. No. 1 “Fruitex Pride” Valen- 
cias, size 88, at $8.50 per carton or $6,120.00 and 280 cartons of U.S. 
No. 1 “Fruitex Pride” Valencias, size 113, at $8.00 per carton or 
$2,240.00, or a total price of $8,360.00, f.o.b. packing house, Upland, 
California; advance payment of $4,000.00 to be made by buyer and 
buyer to insure for Marine/War/Decay; Load no. 2, containing 1,000 car- 
tons of U.S. No. 1 “Fruitex Pride” Valencias, size 113, at $8.00 per car- 
ton or $8,000.00; buyer to make advance payment of $4,000.00 and to 
insure for Marine/War/Decay. It was agreed that the loads were to be 
shipped on May 18 and May 22 respectively, by truck, to the vessel SL 
Economy, for shipment to Le Havre, France. 

4. The oranges in load 1 were inspected at shipping point by a Feder- 
al-State inspector between the hours of 1:00 p.m. and 3:00 p.m. on May 
18, 1979, with the following results in relevant part: 


PRODUCT: Valencia Oranges. 
LOADER’S COUNT: 1,000 





PURE GOLD, INC. 
Cite as 40 A.D. 139 


CONTAINERS: TYPE: Cartons; MARKINGS: Fruitex Pride 
DECAY: None. 


GRADE: U.S. No. 1 Standard Pack 
Mostly well colored, many fairly well colored. 
Mostly fairly smooth some smooth. Defects average 
within tolerance. Meets US standards for exports. 
Numeral 88 and 113 sizes noted. 


The second load was inspected at shipping point by a Federal-State in- 
spector between the hours of 9:00 a.m. and 11:55 a.m. on May 18, 1979, 
with the following results in relevant part: 


PRODUCT: Valencia Oranges. 

LOADERS COUNT: 1,000 

CONTAINERS TYPE: Cartons; MARKINGS; Fruitex Pride 
DECAY: None 


GRADE: U.S. No. 1 Standard Pack. 
Mostly well, many fairly well colored. Mostly fairly 
smooth, some smooth. Defects average within tolerance. 
Meets U.S. standards for export. 113 size noted. 


5. The two loads of oranges were shipped from loading point as sched- 
uled on May 18, and May 22, 1979, but after arriving at the port were 
not shipped on the Sealand Economy but on a later vessel the Sealand 
Venture on May 25, 1979. The two Sealand containers arrived at Le 
Harve on June 13, 1979, and were forwarded to MIN Rungis where they 
arrived on June 15, 1979. On the same day the receiver (who purchased 
the oranges from respondent) had the oranges subjected to a ‘private in- 
spection by Toplis & Harding, International Adjusters and Marine Sur- 
veyors, of Paris, France. The inspection report indicated that the inspec- 
tor took a sampling as to the first load of twenty cartons of each size and 
as to the second load of 50 cartons from the total load, and as to each 
load the inspector stated in relevant part as follows: 


In all these fruits, I found very few juice and when cut the pulp presented traces of 
crystals indicating that these oranges had sustained the effects of freezing at ‘the 
origin. 


The peduncle was soft and often black. 


Considering the poor quality of these oranges, following this lack of juice I re- 
quested the manager of Cefrex to proceed immediately to a sorting out of the con- 
tents of all the cartons and effect a random check on the certain number of fruits in 
order to ascertain their juice content. 


Result of this sorting out: 


I was present at this very delicate operation and . . . I could estimate that the com- 
mercial depreciation would be 50% to 75%. 
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The weight of these cartons was at least 10% below the average weight of cartons 
containing fruits of the same sizes. 


I therefore fixed an average depreciation of 60% the fruits being sold at the best. 
Conclusion: 


I think that this depreciation is either due to the fruits having frozen on the trees or 
the oranges having stayed a long time in a cold store. 


The consequence being in both cases that these fruits had no sufficient juice con- 
tents as is the case for this variety. 


I may add that the content in juice according to international standards must be: 
30% for variety Navel Thompson. 33% for the variety Navel Washington. 


I must precise that in any way the sea carriage can not be involved. 


The depreciation of 60% is to be born either by the supplier/Exporter of the cartons. 


The inspector also noted that the temperature in the first load was 8 to 
9°C in the middle of the cartons and the fruits, and on the second load 
9°C in the middle of the cartons and the fruits. He further stated as to 
both loads “the temperature described by the exporter (as mentioned on 
B/L) was 42°F. the Ryan recorder mentioning 45°F.” 

6. On June 29, 1979, respondent wrote the following letter to com- 
plainant (received July 2, 1979): 


PURE GOLD 


Attn. Ms. Norma Solomons 
P.O. Box 40 
Redlands, CA 92373 


Dear Ms. Solomons: 


We refer to the two containers of oranges shipped to our customers CEFREX S. A. 
on the Sealand Venture on May 25, 1979 in containers Nos. SEAU 28417 and SEAU 
28282. 


Please note that the official Lloyds of London survey as well as the joint survey of 
the steamship and insurance company shows commercial depreciation because of 
damage between 50-70 percent. 


We wish to bring to your kind attention that both ryans show a consistent tempera- 
ture between 40 to 45 degrees. 


The insurance experts told us that this was damage incurred prior to packing and 
that it seems very doubtful that our insurance will cover this problem. 


Should Lloyds of London survey prove that the frost was in the fruit prior to ship- 
ping, we will hold your company responsible for any/all losses we may incur. 


With our best regards, we remain 
Sincerely, 


FRUITEX CORPORATION 
Roland P. Jahiel 
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7. Respondent made an advance payment to complainant of 
$8,000.00 on the two loads of oranges prior to the shipment of such 
oranges. 

8. An informal complaint was filed on August 27, 1979, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant maintains that the contract between the parties for the 
two loads of oranges was negotiated on a basis of f.o.b. packing house in- 
spection final, and points out that its “export sales order” contained a no- 
tation for each load “f.o.b. P-house Inspection final, buyer’s risk for de- 
cay.” However respondent maintains that the alleged packing house in- 
spection final terms were not a part of the contract as negotiated be- 
tween the parties and pointed out that it did not receive a copy of the ex- 
port sales order. In addition the invoices which respondent did receive 
contain no reference to the alleged packing house inspection final terms 
of the contract. We conclude that complainant has failed to meet its bur- 
den of proving by a preponderance of the evidence that the terms of the 
contract contained the phrase “Packing House Inspection final”, and 
that the agreed terms were “f.o.b. packing house”. 

It is undisputed that respondent’s customer accepted the two loads of 


oranges, and of course such acceptance is imputed to respondent. Re 
spondent therefore became liable to complainant for the full purchase 
price of such oranges less any damages resulting from any breach of con- 
tract on the part of complainant proved by respondent. As we stated in 
Spudco Inc. v. Yick Lung Co., 36 A.D. 715 (1977): 


... A buyer, in order to claim a breach of warranty by the seller, must notify the 
seller of the alleged breach within a reasonable time after discovery thereof, or be 
barred from any remedy. 


Complainant alleges that the first notice that respondent was claiming 
a breach of contract relative to the subject oranges was the letter of June 
29, 1979, which it received on July 2, 1979, from Roland P. Jahiel, of 
the Fruitex corporation. The respondent submitted a statement by 
Roland P. Jahiel which contended that letter of June 29, was not the 
first notice that complainant received of the breach. Mr. Jahiel stated: 


I was in contact with Mr. Tilden by telephone prior to the receipt by PURE GOLD, 
INC. of my letter on behalf of FRUITEX CORPORATION dated June 29, 1979, and 
with Mr. Tilden discussed this matter. My recollection is refreshed in that I recall 
Mr. Tilden’s statement to me that part of the fruit was from Jim Neu’s grove, and 
therefore Mr. Tilden must have talked to me prior to the letters set forth therein. 


However, Mr. Jahiel does not state when this alleged conversation 
took place and Mr. Tilden stated that he had no recollection of any 
knowledge of the problem in the oranges prior to seeing the June 29, 
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1979, letter. We conclude that such letter was the first notification that 
respondent gave to complainant of the alleged breach. The question then 
is whether notice given 16 days after the inspection in France disclosing 
the alleged breach constitutes notice within a reasonable time. The pur- 
pose of the requirement that reasonable notice of breach be given is to 
prevent commercial bad faith. (See official comments to UCC 
§2-607 (3) (a) ). As was stated in Spudco, supra: 


If the seller is notified of the alleged breach within a reasonable time after the buyer 

takes possession, it can ascertain for itself the nature and extent of the breach, in ac- 
cordance with UCC §2-515, which gives either party, upon reasonable notification 
to the other, the right to inspect, test and sample the goods or have a third party 
perform such functions in order to ascertain facts and preserve evidence. 


We think that the notice requirement is especially important in this 
case since the private inspection in France was in direct conflict with the 
results of the Federal-State inspection made at shipping point. If com- 
plainant had received prompt notice of the alleged breach it could have 
caused a second private inspection to have been made in France by a 
party of its own choosing. However due to the failure of respondent to 
give prompt notice such opportunity was foreclosed to complainant. We 
find that respondent is without any remedy for the alleged breach of 
contract. See A. C. Carpenter, Inc. v. Boyer Potato Chips, 28 A.D. 1557 
(1969). 

Since respondent accepted the subject oranges it became liable to com- 
plainant for the full purchase price thereof or $16,360.00. Respondent 
has already made an advance payment to complainant of $8,000.00 on 
the two loads of oranges and therefore the balance remaining due to 
complainant is $8,360.00. Respondent’s failure to pay such amount to 
complainant is a violation of section 2 of the Act for which reparation 
should be awarded with interest. The counterclaim which was based 
upon the alleged breach on the part of the complainant should be dis- 
missed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,360.00, with interest thereon at the rate 
of 13% per annum from July 1, 1979, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served upon the parties. 
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(No. 20,402) 


Cy MOURADICK AND SONS, INC., v. D. J. FORRY Co., INC. PACA Docket 
No. 2-5557. Decided February 13, 1981. 


Broker’s guarantee of payment, failure to prove—Complaint dismissed 


Where complainant failed to prove respondent, as broker, agreed to purchase the grapes or 
agreed to guarantee payment. The Complaint is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant and respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $6,300.00 
against respondent in connection with the shipment of 600 lugs of 
grapes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying any lia- 
bility for the debt alleged by complainant. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived oral hearing and, therefore, the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure, the verified pleadings of the parties 
are considered a part of the evidence in the case as is the Department’s 
report of investigation. Complainant filed an Opening Statement and a 
Statement in Reply. Respondent filed an Answering Statement. Each 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cy Mouradick and Sons, Inc., is a corporation whose 
address is P.O. Box 394, Thermal, California 92274. 

2. Respondent, D. J. Forry Co., Inc., is a corporation whose address is 
P.O. Box 6126, San Rafael, California 94903. At all pertinent times, re- 
spondent was licensed under the Act. 

3. On or about July 21, 1979, in the course of interstate commerce, 
complainant sold 600 lugs of seedless grapes to United Fruit & Vege- 
table Inc., Kansas City, Missouri, for $10.00 per lug f.o.b. Thermal, Cali- 
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fornia, plus 50 cents per lug for precooling and palletization, for a total 
contract price of $6,300.00. Upon arrival in Kansas City, United Fruit & 
Vegetable Inc. received and accepted the grapes but has since failed to 
pay complainant for them. Subsequently, United Fruit & Vegetable Inc. 
filed a petition in bankruptcy. 

4. With regard to the transaction described in paragraph 3 above, the 
respondent served as a broker. On July 23, 1979, the respondent issued 
a “BROKERS STANDARD MEMORANDUM OF SALE,” which was 
sent and received by both complainant and United Fruit & Vegetable 
Inc., and which contained the following term: “D. J. FORRY TO IN- 
VOICE FOR SHIPPER.” Neither complainant nor United Fruit & Vege- 
table Inc. objected to the broker’s memorandum. 

5. Pursuant to the terms of the broker’s memorandum, described in 
paragraph 4 above, also on July 23, 1979, the respondent invoiced 
United Fruit & Vegetable Inc., 21 East 3rd Street, Kansas City, Missouri 
64152, for $6,300.00 on behalf of complainant. United Fruit & Vege- 
table Inc. did not remit to respondent in response to this billing. 

6. On July 23, 1979, complainant billed respondent $6,300.00 for the 
600 lugs of grapes it had shipped to United Fruit & Vegetable Inc. 

7. An informal complaint was filed on December 6, 1979, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispositive issues are, in the alternative, whether respondent 
agreed to purchase 600 lugs of grapes at an f.o.b. price of $6,300.00, or 
whether it agreed to guarantee payment of $6,300.00 to complainant by 
United Fruit & Vegetable Inc. The Complainant argues in the affirma- 
tive, and respondent in the negative, on the alternative issues. Each 
party cites the broker’s memorandum, issued by respondent on July 23, 
1979, in support of its position. In particular, the following term in the 
“BROKERS STANDARD MEMORANDUM OF SALE? is cited by each 
for support of their respective positions: “D. J. FORRY TO INVOICE TO 
SHIPPER.” 

The complainant has the burden of proving that respondent agreed to 
purchase the grapes, New York v. Sandler, 32 Agric. Dec. 702, 705 
(1973), or that the respondent broker agreed to guaranty the $6,300.00 
payments by United Fruit & Vegetable Inc. Idaho Farmway, Inc. v. M. 
Toplitzky & Co., 18 Agric. Dec. 39, 43 (1959). This it has failed to do. 

The Secretary has long held that a broker, acting only as such, is not 
responsible to the seller for the contract price. Jos. Eichelberger & Co., 
Inc., v. Stephen Walling, PACA Docket No. 1963 (August 19, 1936); 
H. G. Timm Produce Co., v. S. M. Young, PACA Docket No. 2972 (Octo- 
ber 11, 1938); PACA Doc. No. 3955, 4 Agric. Dec. 68 (1942); E. S. 
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Harper Co., Inc. v. Shargaa et al., 28 Agric. Dec. 528 (1969). Moreover, 
this principle has been codified in the Regulations issued pursuant to the 
Act, to wit, 7 CFR 46.28 (c), which in pertinent part provides as follows: 


(c) Brokers responsibility for payment. In the absence of a 
specific agreement, a broker is not responsible for payment to 
the seller by the buyer. Agreement to collect from the buyer 
and remit to the seller is not a guarantee by the broker that 
the buyer will pay for the produce purchased, unless there is a 
specific agreement by the broker that he will pay if the buyer 
does not pay. * * * A buying broker, who negotiates a pur- 
chase in his own name under an agreement with his principal, 
is responsible for payment of the purchase price to the seller. 


x ke * 


Complainant has offered no probative evidence by which we can con- 
clude that the respondent agreed to guarantee payment by United Fruit 
& Vegetable Inc.; nor has it offered any evidence that respondent agreed 
to purchase the grapes for resale. The only evidence it has submitted 
which supports its position is its invoice to respondent. However, an in- 
voice alone is not evidence of a contract but is merely a self-serving docu- 
ment. Goldsamt v. Schepps, 2 Agric. Dec. 383 (1961). 

Furthermore, the record contains evidence that, as respondent con- 
tends, it was merely a broker in the transaction. The evidence, in this re- 
gard, reflects that the parties have had prior dealings whereby the re- 
spondent, as a broker, has invoiced, collected, and remitted the proceeds 
of a sale to complainant. Moreover, the broker’s memorandum, to which 
complainant did not apparently object, clearly reflects the respondent’s 
role in the transaction—that of merely a broker. Contrary to complain- 
ant’s assertion that respondent’s agreement, as noted on the broker's 
memorandum, to “INVOICE FOR SHIPPER,” represents an agreement 
by respondent to buy the grapes, stich an agreement is merely an agree- 
ment by respondent to invoice and collect on behalf of complainant and 
remit the proceeds to it. The respondent’s invoice for $6,300.00 to 
United Fruit & Vegetable Inc., sent on behalf of complainant, which is in 
the exact amount of the selling price agreed to by complainant, supports 
this conclusion. 

The above analysis leads to only only ultimate conclusion and that is 
that complainant has failed to establish a cause of action against re- 
spondent. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order should be served upon the parties. 
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(No. 20,403) 


RANCH-FRESH PRODUCE, INC., v. HOWARD GOLDFINGER. PACA Docket 
No. 2-5473. Decided February 20, 1981. 


Purchase, failure to pay—Breach of contract, failure to prove—Contract 
price error, failure to prove—Reparation awarded 


Where respondent failed to prove complainant breached the contract or the agreed price 
for carrots was other than as invoiced. Respondent is liable to complainant for the 
contract price less monies already paid. 


Edward M. Silverstein, Presiding Officer. 
Complainant and Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,672.20, in connection with three 
lots of mixed fruit and vegetables shipped by complainant to respondent 
in interstate commerce. 

Copies of the report of investigation prepared by the Department were 
served upon the parties. A copy of the formal complaint was served upon 
respondent who filed an answer thereto denying liability. 

The amount claimed in the formal complaint does not exceed $3,000. 
Therefore, the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
cedure the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investigation. The 
parties were given an opportunity to submit additional evidence in the 
form of sworn statements and to file briefs. Complainant submitted an 
opening statement. Respondent did not file an answering statement. 
Neither party filed briefs. 


FINDINGS OF FACT 


1. Complainant, Ranch-Fresh Product, Inc., is a corporation whose 
post office address is 636 Aliso Street, Los Angeles, California 90012. 

2. Respondent, Howard Goldfinger, is an individual whose post office 
address is 2660 S.W. 25th Terrace, Miami, Florida 33133. At the time of 
the transactions involved herein, respondent was not licensed under the 
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Act but was operating subject to license. Subsequently, respondent sub- 
mitted an application and proper fees to cover his operations as an indi- 
vidual doing business as Howard Goldfinger. 

3. On February 13, 15, and 20, 1979, in the course of interstate com- 
merce, complainant, by oral contract sold to respondent three lots of 
fresh mixed fruits and vegetables at contract prices totaling $4,566.34, 
f.o.b. Los Angeles, California. On February 13, 15 and 20, 1979, com- 
plainant shipped the three lots of fresh mixed fruits and vegetables from 
Los Angeles, California, to respondent in Miami, Florida. All items were 
received and accepted by respondent. 

4. Respondent made two payments to complainant, totalling 
$1,894.14, leaving a balance due of $2,672.20 for the three shipments. 
Of this amount, $1,715.00 represents payment due for 350 packages of 
carrots sold at $4.90 per package. 

5. Complainant filed an informal complaint with the Department 
against respondent on April 27, 1979, within nine months after the 
cause of action accrued. The formal complaint was filed on July 9, 1979. 


CONCLUSION 


Complainant, in its formal complaint, alleges that on February 13, 15 
and 20, 1979, it sold to respondent by oral contract three lots of fresh 
mixed fruit and vegetables in interstate commerce; that each lot was 
shipped according to contract specifications; that all shipments were 
f.o.b. Los Angeles, California; and that payment terms were seven days. 
It also alleges that, upon arrival of the commodities at destination, re- 
spondent accepted said merchandise, but has failed to pay the full con- 
tract price. It is respondent’s position, however, that due to complain- 
ant’s misrepresentation of the produce shipped, and due to the defective 
nature and loss through confiscation of said product, complainant has 
disregarded the original contract terms to the detriment of respondent. 

In the answer to the formal complaint, respondent alleges that it was 
doing business as a wholesaler of organically grown fruits and vegeta- 
bles, and that complainant was informed as to the nature of respondent’s 
business; that complainant, through its employees, represented its com- 
modities, to respondent, as certified organically grown produce; and that 
the shipment of February 15, 1979, was defective and completely mis- 
represented. Respondent specifically claims that twelve cases of mixed 
fruit enroute to it from complainant were confiscated at the California- 
Arizona border by the Department, that five cases of oranges shipped by 
complainant arrived frozen, that the squash was not received, and that 
all items received were either in cases with commercial markings instead 
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of organic markings or in repacked boxes with no markings.' Respond- 
ent also avers that the Nature Pak Carrots it received were invoiced to it 
at $4.90 per bag by complainant rather than at the agreed contract price 
of $4.00 per bag. In addition, respondent alleges that the February 20, 
1979, shipment contained defective broccoli, and that the ginger and 
beans, listed on the invoice marked exhibit 8, were not received. Re- 
spondent also contends that its business reputation was severely dam- 
aged by this transaction, and as a result respondent has suffered a great 
financial loss and, therefore, has had to dissolve its business. 

In reply to the allegations made in respondent’s answer, complainant 
states that at no time did it represent any of its products as being certi- 
fied organically grown. Evidence of this is in the verified statement of 
Murray Karpman, the salesman representing complainant in the trans- 
action between it and respondent. Complainant also states that it and re- 
spondent agreed to the prices contained in its invoices prior to shipment. 
Evidence of this was the absence of either an oral or written dissatisfac- 
tion of respondent to the invoices attached to the formal complaint. In 
summation, complainant argues that since its products were sold and 
shipped f.o.b. Los Angeles, California, respondent should seek satisfac- 
tion from the carrier, Seminole Truck Lines, for any loss or damage to 
the produce caused in transit. 

After reviewing the record, we find the evidence introduced by re- 
spondent insufficient to support his allegations that the shipments of 
fruit and vegetables involved herein were defective, misrepresented by 
complainant, or confiscated by the Department. Section 46.45 (b) (1) of 
the Regulations (7 CFR 46.45 (b) (1) ), provides, as a prerequisite to sub- 
stantiating an allegation of misrepresentation, that evidence be intro- 
duced of official certificates of an inspection made by any person author- 
ized by the Department to inspect fruit and vegetables or other public 
certifiers, and includes investigations and audit findings or other evi- 
dence bearing on the same subject. In this instance, respondent has 
failed to proffer any such evidence. Also, respondent has failed even to 
submit a facsimile of a report issued by the Department evidencing a 
confiscation of the frozen citrus at the California-Arizona border, as al- 
leged by respondent in his answer to the formal complaint. 

Respondent also alleges that the shipment of perishable commodities, 
as agreed on between the parties, was not shipped in accordance with the 
oral agreement. Specifically, the shipment was not received by respond- 
ent in its entirety, and also, that some of the produce shipped by com- 
plainant arrived frozen at the destination point. Due to the alleged de- 


1. It should be noted that, contrary to respondent’s assertion in his answer, the United 
States Department of Agriculture does not confiscate perishable agricultural commodities 
for failure to meet U.S.D.A. grade standards. 
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fective condition of the shipment of produce, it is respondent’s conten- 
tion that complainant breached the oral agreement. Since the terms of 
the contract between complainant and respondent were f.o.b. Los An- 
geles, California, it is unnecessary to determine whether or not the pro- 
duce in question sustained any damage from freezing or loss through 
conversion while in transit. Pursuant to section 46.41 (i) of the regula- 
tions (7 CFR 46.41 (k) ), the buyer assumes all risk of damage, and delay 
in transit not caused by the seller, irrespective of how the shipment is 
billed, under f.o.b. contract terms. In this instance, complainant placed 
the produce into the custody of Seminole Trucklines and Western Air- 
lines for shipment to respondent, since the produce was shipped f.o.b. 
Los Angeles, California, the established rule relevant to f.o.b. transac- 
tions, we think, should also be applied here. The rule provides that 
where produce meeting the requirements of f.o.b. contract terms is de- 
livered by the seller into the custody of a carrier for shipment to the buy- 
er, subsequent injury from freezing or loss through conversion falls upon 
the buyer. Calcagno Farms v. Artic Frozen Foods Dist., Inc., 22 A.D. 272 
(1963); Salinas Marketing Cooperative v. Loving’s Produce Co., Inc., 22 
A.D. 1155 (1963); 3 Williston Sales §473 (rev. ed. 1948). The burden of 
proof is on the respondent to prove both a breach of contract, and conse- 
quential damages, by a preponderance of the evidence. Rocky Ford Dis- 
tributing Co. v. Angel Produce Co., 29 A.D. 93 (1970). Because the evi- 
dence proffered here does not in any way indicate that the produce 
shipped by complainant failed to meet the requirements of the f.o.b. con- 
tract terms, we, therefore, find that respondent has failed to prove by a 
preponderance of the evidence the alleged breach of contract. Moreover, 
there exists no evidence indicating that the produce was placed in the 
possession of the carrier by complainant, in unsuitable shipping condi- 
tion. 

As additional defense, the respondent alleges that the price of Nature 
Pak Carrots as indicated on the invoice was not that which was agreed 
on between the parties. Once again, however, respondent has failed to 
introduce evidence to support his contention. Respondent claims that 
the agreed upon price for the carrots was $4.00 per bag. Respondent has 
not submitted evidence to substantiate his claim of price, while com- 
plainant has submitted invoices in support of its claim of price. “While it 
is true that an invoice does not represent the contract between the par- 
ties and ordinarily constitutes nothing more than a self-serving docu- 
ment, it is for consideration where, as here, the existence of an oral con- 
tract is in dispute and no objection is made by respondent upon receipt 
of an invoice which sets forth complete terms of sale including quantity, 
grade, and price, as well as storage, interest and carrying charges.” 
George W. Haxten & Son, Incorporated v. Alder Egg Co., 19 A.D. 218, 
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224 (1960); Casey Woodwyk, Inc. v. Albanese Farms, 31 A.D. 311 
(1972). Since complainant submitted invoices evidencing the contract 
terms of this transaction and since no evidence of an objection upon re- 
ceipt of the invoices has been proffered by respondent, we find that the 
agreed upon price for the Nature Pak Carrots was $4.90 per bag. 

In conclusion, respondent is liable to complainant on the shipments of 
mixed fruit and vegetables for the difference between $4,566.34, the 
contract price, and $1,894.14, the amount of respondent’s partial pay- 
ment, or $2,672.20. We find that respondent’s failure to pay complain- 
ant the remaining $2,672.20 for the shipments involved herein is a vio- 
lation of section 2 of the Act. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,672.20 with interest thereon at a rate of 
13 percent per annum from March 1, 1979, until paid. 

Copies hereof shall be served upon the parties. 


(No. 20,404) 


JULES PRODUCE CO., INC., v. QUALITY MELON SALES, INC. PACA Dock- 
et No. 2-5597. Decided February 26, 1981. 


Contract special provision, failure to prove—Breach of contract, failure to 
prove—Reparation awarded 


Where respondent failed to prove the f.o0.b. contract contained a special provision which re- 
quired peppers to grade U.S. No. 1 and also failed to prove complainant breached 
the contract. Respondent is liable to complainant for the contract price. 


Edward M. Silverstein, Presiding Officer. 
Complainant, prose. 
Martin R. Santava, Orlando, Fla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $6,797.00 
against respondent in connection with the shipment of 971 crates of 
green peppers in interstate commerce. 
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A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying any lia- 
bility for the debt alleged by complainant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and, therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. Complainant filed an opening state- 
ment; respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Jules Produce Co., Inc., is a corporation whose ad- 
dress is P.O. Box 70, Pompano Beach, Florida 33061. 

2. Respondent, Quality Melon Sales, Inc., is a corporation whose ad- 
dress is 5325 South Blossom Trail, Orlando, Florida 32809. At all perti- 
nent times, respondent was licensed under the Act. 

3. On July 14, 1979, the complainant, by oral contract, sold 971 
crates of green peppers to respondent, at an agreed price of $7.00 per 


crate f.o.b. North Carolina, for a total contract price of $6,797.00. The 
agreement did not call for the peppers to meet a specific grade. Also on 
that date, complainant at Dunn, North Carolina, delivered 971 crates of 
green peppers to respondent’s employee who accepted the same and, af- 
ter the crates were loaded on respondent’s truck, carted the peppers to 
Steinberg, Inc., Montreal, Quebec, Canada. 

4. The respondent’s truck arrived at the Steinberg location on July 
16, 1979. Upon arrival, respondent attempted to reject the load or reach 
some accommodation with complainant, but complainant refused to 
renegotiate the original contract. 

5. The peppers were inspected by officials of the Canadian govern- 
ment at 10:30 a.m., on July 17, 1979. During the time between arrival 
and inspection, the crates of peppers either remained on the truck, 
which was parked in a closed warehouse, without the refrigeration unit 
operating or were unloaded in that warehouse. The certificate issued by 
the Canadian inspector reflects the condition of the load as follows: 
“Clean, most crates unloaded at time of inspection, remainder loaded 7 
wide by 7 high. Crates in good order. Properly packed.” The certificate 
reflects the condition of the peppers as follows: “Generally firm, few 
fairly firm. Average 5% decay, (few of which affecting stem only), rang- 
ing from nil to 22%.” The temperature of the peppers was reflected as 
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being “18°c [64°F] at the top and “14°c [57°F]” at the bottom; the 
warehouse temperature was noied as being “12°c [53.5°F].” 

6. United States Standards for Sweet Peppers, 7 CFR §2851.3270 et 
seq., permit a tolerance, at shipping point, of 2 percent for peppers af- 
fected by decay in order for them to qualify for grades U.S. Fancy, U.S. 
No. 1, or U.S. No. 2. 

7. The optimum range of shipping temperatures for green peppers is 
45° to 50°F. 

8. An informal complaint was filed on January 3, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSION 


The initial issue for determination is whether the parties agreed, as 
part of their oral contract, that the peppers must meet a U.S. No. 1 
grade standard. Both parties agree that they entered into an oral con- 
tract for the sale and purchase of 971 crates of green peppers at a price 
of $7.00 f.o.b. North Carolina, and that respondent was to pick up the 
peppers in its truck at the designated site. While complainant denies it, 
respondent suggests that the contract required that the peppers grade 
U.S. No. 1. 

The respondent has the burden of proving its affirmative allegations 
by a preponderance of the evidence. Walker & Hagan v. Amato, 27 
Agric. Dec. 1543 (1968). Since respondent suggests that the contract 
contained a special provision, i.e., that the peppers grade U.S. No. 1, 
which the complainant denies, the respondent must affirmatively prove 
that the contract so provided. However, the only evidence it offers in 
this regard is its unsupported statement. We have repeatedly held that 
such unsupported statements are not sufficient to enable a party to car- 
ry its burden of proof, West Indies Fruit Co. v. Banana Supply Co., 16 
Agric. Dec. 937 (1957), and we do so again here. We hold, therefore, that 
the contract did not require that the peppers grade U.S. No. 1. 

However, that the parties did not agree that the peppers must grade 
U.S. No. 1 is not crucial to the ultimate determination required in this 
case. Having accepted the peppers, respondent is therefore liable to com- 
plainant for the agreed f.o.b. purchase price, subject to respondent’s 
right to reduce such liability by proving damages resulting from any 
breach of contract by complainant. Dyal v. Weller, 27 Agric. Dec. 1297 
(1968). Since it was an f.o.b. contract, the respondent, which took deliv- 
ery in its own truck, assumed the risk of intransit loss while the com- 
plainant would be liable for any abnormal intransit deterioration if there 
were normal transportation service and conditions. Wolf v. Mendelsohn- 
Zeller Co., 34 Agric. Dec. 690 (1975). Moreover, the buyer in an f.o.b. 
transaction has the burden of proving, by a preponderance of the evi- 
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dence, that transportation service and conditions were normal. Taplett 
v. Joseph, 19 Agric. Dec. 411 (1960). This should especially be true 
where, as here, the buyer accepts delivery of the produce in its own 
truck. The facts, of record, militate against respondent in this regard. In 
particular, at the time of the Canadian inspection, we note that the tem- 
perature of the peppers ranged from 57°F to 64°F in contrast with the 
recommended temperature range of 45°F to 50°F, (Agriculture Hand- 
book No. 105, Rev. Ed., November 1970), that the peppers had this high 
temperature 24 hours after arrival, although they were stored in a ware- 
house whose temperature, at the time of the inspection, was 53.5°F, and 
that the destination point inspection, 24 hours after delivery, showed 
only 5 percent decay. Thus, we have to hold that there was no abnormal 
deterioration taking into consideration what we consider to be abnormal 
transportation service and conditions. Having made that conclusion, we 
find that complainant did not breach its contract with respondent. 

Inasmuch as respondent accepted the peppers, we hold that it is obli- 
gated to complainant for the contract price, or $6,797.00. Weinstein & 
Co., Inc. v. Altman & Swartz, 13 Agric. Dec. 623 (1954). We further hold 
that respondent’s failure to pay complainant this amount is a violation 
of section 2 of the Act for which reparation in that amount, plus inter- 
est, should be awarded to complainant against respondent. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $6,797.00, with interest thereon at the rate 
of 13% per annum from August 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,405) 


TRI-BORO FRUIT Co., INC., v. DINO DISTRIBUTORS, INC. PACA Docket 
No. 2-5568. Decided February 26, 1981. 


F.o.b. acceptance final contract—Reduction of price, failure to prove—Pur- 
chase price, failure to pay 


Where respondent entered into an f.o.b. acceptance final contract, proved complainant 
breached the contract but failed to give complainant timely notice and failed to 
show what damages it suffered. Respondent is liable to complainant for the full pur- 
chase price of grapes. 
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George S. Whitten, Presiding Officer. 
Frank Charles, Chelsea, Mass., for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $21,826.80 against respondent in connection with the 
shipment to respondent in interstate commerce of three (3) trailer loads 
of juice grapes. A copy of the report of investigation prepared by the De- 
partment was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto deny- 
ing liability to complainant. 

Although the amount claimed as damages in the complaint exceeds 
$3,000.00, the parties waived oral hearing, and the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence, as is the Department’s report of investiga- 
tion. In addition, complainant filed an opening statement, respondent 
filed an answering statement and complainant filed a statement in re- 
ply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Tri-Boro Fruit Co., Inc., is a corporation whose ad- 
dress is 2500 South Fowler Avenue, Fresno, California. 

2. Respondent, Dino Distributors, Inc., is a corporation whose address 
is P.O. Box 2990, Providence, Rhode Island. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. On or about September 22, 1979, complainant sold and shipped 
from Fresno, California, to respondent in Boston, Massachusetts, by 
rail, two (2) vans of U.S. #1 juice grapes, each van consisting of 168 Car- 
nation Muscats, 42 lbs. per container, at $8.10, and 888 Carnation Bar- 
beras, 36 Ibs. per container, at $6.50, plus precooling and palletizing at 
$.35 per container and $20.00 for a temperature recorder, or a total per 
van of $7,522.40, F.o.b. California acceptance final. The two (2) vans ar- 
rived at destination and were unloaded and accepted on September 27 
and September 28, 1979. 
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4, On or about September 25, 1979, complainant sold to respondent 
and shipped on September 26, 1979, from Fresno, California, to re- 
spondent in Boston, Massachusetts, by truck, one (1) trailer load of U.S. 
#1 juice grapes consisting of 966 Carnation Zinfandels, at $6.50 per con- 
tainer, plus precooling and palletizing at $.50 per container and $20.00 
for a temperature recorder, or a total of $6,782.00, F.o.b. California ac- 
ceptance final. The grapes were accepted by respondent on arrival at 
destination. 

5. On October 25, 1979, a federal inspector drew samples from juice 
grapes at the place of business of respondent with the following results 
in relevant part: 


RECEIVING AGENCY: Agricultural Experiment Station, Cornell University, 
Geneva, New York. 

GRAPES, JUICE: 6 samples. Carnation Brand, Zinfandel, net wt. 36 lbs., Calif., 
Selected at random, Applicant states samples unloaded from FR 16380 NM trailer. 
950 lugs remaining from total of 966 lugs. 6 samples stamped. 


REMARKS: To Mr. Pool — applicant requests certification of variety of these 
grapes. 


On November 1, 1979, Robert M. Pool, assistant professor at the New 
York State Agricultural Experiment Station, Cornell University, wrote 


to respondent setting forth the detailed results of an examination of the 
grape samples and concluded: “On the basis of the above discrepancies, I 
do not think the grapes are of the ‘Zinfandel’ variety.” 

6. Respondent has not paid complainant any part of the purchase 
price of the subject grapes. 

7. A timely complaint was filed on December 12, 1979, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The regulations (7 CFR 46.43 (m) ) define “F.o.b. acceptance final” or 
“Shipping point acceptance final” as meaning “that the buyer accepts the 
produce at shipping point and has no right of rejection. Suitable ship- 
ping condition does not apply under this trade term. The buyer does 
have recourse for a material breach of contract, providing the shipment 
is not rejected. The buyer’s remedy under this type of contract is by re- 
covery of damages from the seller and not by rejection of the shipment.” 
Respondent claims as a defense to complainant’s claim for the purchase 
price of the subject grapes that “upon arrival of the said grapes at des- 
tination respondent accepted the commodity under the direction of the 
Broker with the understanding from the Broker that there would be a re- 
duction in the price, below what was stated in the said contract of sale 
due to misrepresentation and mismarking of the product as well as mar- 
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ket decline.” In support of its allegations respondent points to an ex- 
change of telegrams between itself and the broker who negotiated the 
subject transactions — Giovino Brothers of Everett, Massachusetts. 
However, such telegrams reflect merely an offer by respondent to give 
complainant $15,000.00 in full settlement for all the grapes plus what- 
ever it realized from the liquidation of the grapes remaining in its inven- 
tory in early November when such telegram exchange took place. Re- 
spondent’s offer was clearly rejected by the broker. We conclude that re- 
spondent has failed to prove that there was an agreement for a reduction 
in price. 

Respondent has, by a preponderance of the evidence, demonstrated 
that complainant breached the contract of sale relative to the 966 con- 
tainers of juice grapes, which were labeled “Zinfandel” and apparently 
were not of that variety. However, respondent has not demonstrated 
that it gave complainant timely notice of such breach and respondent 
has totally failed to show what damages, if any, it suffered as a result of 
such breach. Accordingly, having accepted the 966 containers of juice 
grapes, respondent is liable to complainant for the full purchase price 
thereof. In addition, respondent is liable to complainant for the full pur- 
chase price of the two (2) vans of juice grapes as to which it claimed no 
breach. The total amount due and owing from respondent to complain- 


ant is $21,826.80. Respondent’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $21,826.80, with interest 
thereon at the rate of 138% per annum from November 1, 1979, until 
paid. 

Copies of this order shall be served upon the parties. 


(No. 20,406) 


LOUIS DELUCA v. DINO DISTRIBUTORS, INC. PACA Docket No. 
2-5569. Decided February 26, 1981. 


F.o.b. acceptance final contract—Breach of contract, failure to prove— 
Reparation awarded 
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Where respondent entered into an f.o.b. acceptance final contract, failed to prove com- 
plainant breached the contract. Respondent is liable to complainant for the full pur- 
chase price. 


George S. Whitten, Presiding Officer. 
Frank Charles, Chelsea, Mass. for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $17,180.20, in connection with the 
shipment in interstate commerce of two truckloads of juice grapes. 

A copy of the report of investigation and of a supplemental report of 
investigation prepared by the Department was served upon each of the 
parties and respondent was also served with a copy of the complaint. Re- 
spondent filed an answer to such complaint denying liability to com- 
plainant. 

Although the amount involved herein is over $3,000.00, the parties 
waived oral hearing, and the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is therefore appli- 
cable. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s report 
of investigation and supplemental report of investigation. The parties 
were given an opportunity to submit further evidence in the form of 
sworn statements and to file briefs. Complainant submitted an opening 
statement, respondent submitted an answering statement, and com- 
plainant submitted a statement in reply. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Louis DeLuca, is an individual whose address is P.O. 
Box 316, Lockeford, California. 

2. Respondent, Dino Distributors, Inc., is a corporation whose address 
is Governor Dyer Farmer’s Market, P.O. Box 2990, Providence, Rhode 
Island. At the time of the transactions involved herein respondent was 
licensed under the Act. 

3. On or about September 28, 1979, complainant sold and shipped 
from Lockeford, California, to respondent in Providence, Rhode Island, 
by truck, one load of U.S. #1 Juice Grapes consisting of 1,050 DeLuca 
Zinfandels at $7.20 per container, plus precooling and palletizing at $.50 
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per container, and $20.00 for a temperature recorder, or a total price of 
$8,106.00, F.O.B. California acceptance final. 

4. On or about September 29, 1979, complainant sold and shipped 
from Lockeford, California, to respondent in Providence, Rhode Island, 
by truck, one load of U.S. #1 Juice Grapes consisting of 1,076 containers 
of DeLuca Zinfandels at $7.20 per container, plus precooling and pal- 
letizing at $.50 per container, and $20.00 for a temperature recorder, or 
a total price of $9,075.20, F.O.B. California acceptance final. 

5. On September 25, 1,917 lugs and, on September 26, 1,900 lugs of 
Zinfandel Juice Grapes, marked G. DeLuca & Sons, were federally in- 
spected and found to grade U.S. #1 juice, approximately 1% decay. 

6. Both loads of juice grapes were accepted by respondent on arrival 
and subsequently, on October 9, 1979, at 12:35 P.M., one of the trailers 
of grapes was federally inspected with the following results in relevant 
part. 


MARKET: Providence, RI 

TRAILER LIC.: UT 1622 CA 

KIND: Mech Ref 

WHEREINSPECTED: Applicant’s store 

Condition of Equipment: Mechanical refrigeration 

Products Inspected: JUICE GRAPES in lugs labeled G. DeLuca & Sons Net wt 36 
lbs, Zinfandel, Calif., and stamped “9/26-201” 

Applicant states 1176 lugs. 

Condition of Load: Partly unloaded, lengthwise load 7 layers, 3 rows on pallets, 2 
pallets wide. 

Condition of Pack: Well filled. Net weight ranges 28 1/2 to 37, average 33 1/2 lbs 
per lug. 

Temperature of Product: Top 39°F. Bottom 39°F at rear doors. 

Size: Bunches and berries mostly small to medium, some large. 

Quality: Bunches generally fairly compact to compact and fairly well to well filled. 
Berries fairly well to well colored. Soluble Solids 27% Grade defects averaged 3% 
Straggly bunches. 

Condition: Berries mostly firm and firmly attached to capstems. Stems slightly 
wilted. 2 to 20%, average 11%, raisining to raisined including 5% raisined berries. 
Average 4% crushed and split berries. 5 to 15%, average 9% wet and sticky berries 
from leaking juice of crushed, split or decayed berries. Less than 1% decay. 

Grade: Meets quality requirements but fails to grade U.S. No. #1 Juice, only ac- 
count of condition. 

Remarks: Percent of Soluble Solids determined and reported at request of appli- 
cant. Net weight requested, determined and reported October 25, 1979, at 12:45 
P.M. 


7. There is now due and owing from respondent to complainant the 
total amount of $17,180.20 no part of which has paid. 

8. A formal complaint was filed on December 26, 1979, which was 
within nine months after the causes of action herein accrued. 
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CONCLUSIONS 


In the answer to the formal complaint, respondent sets forth its de- 
fense in the following terms: “That upon arrival of said Grapes at des- 
tination, Respondent contemplated rejection due to condition and in- 
spection which indicated failure to grade U.S. #1. Under instructions of 
the broker, Respondent accepted shipments with the verbal understand- 
ing from said broker, previously named, that price adjustment would fol- 
low. Further consumer complaints prompted second inspection process 
to verify underweight charges.” Respondent is thus claiming that there 
was a specific agreement that price adjustments would be made due to 
the failure of the grapes to grade U.S. #1 and, in addition, appears to be 
claiming a breach of contract due to the failure of the grapes to weigh an 
average of 36 lbs per lug as marked. Complainant denys that there was 
any agreement reached between respondent and itself for any price ad- 
justments. We note also that the reason ascribed by respondent for the 
broker’s alleged agreement to price adjustments was the failure of the 
grapes to grade U.S. #1 on arrival. However, since the contract for the 
grapes specified F.O.B. California acceptance final, the failure of the 
grapes to grade U.S. #1 on arrival would hardly serve as a motive for the 
broker or complainant to grant a price adjustment. We conclude that 
there was no agreement between respondent and the broker or respond- 
ent and complainant for a price adjustment. In view of this conclusion, it 
is not necessary for us to discuss the question of authority for the broker 
to negotiate any such adjustment. 

Respondent complains of the grapes being underweight and asserts 
that this was a reason for failure to pay complainant the amount speci- 
fied in the contract. However, the inspection of the grapes on arrival re- 
fers to only one of the trailer loads of grapes, and in addition, the weight 
determination was not made until October 25, 1979, or almost one 
month after the grapes involved herein were shipped. In view of the con- 
dition of the grapes as shown by the arrival inspection, it would not be at 
all unusual for such grapes to lose the average of 2 1/2 lbs by which such 
grapes were shown to be underweight at the time of the inspection for 
weight. We conclude that respondent has failed to prove any breach of 
contract on the part of complainant. Since respondent accepted the sub- 
ject grapes, respondent became liable to complainant for the full pur- 
chase price of such grapes. Respondent’s failure to pay complainant such 
purchase price is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 
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ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $17,180.20, with interest thereon at the 
rate of 13% per annum from November 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,407) 


LAMANUZZI AND PANTALEO, LTD., v. DINO DISTRIBUTORS, INC. PACA 
Docket No. 2-5567. Decided February 26, 1981. 


F.o.b. acceptance final contract—Purchase price, failure to pay— 
Reparation awarded 


Where respondent entered into an f.o.b. acceptance final contract with complainant. Re- 
spondent is liable to complainant for the full purchase price. 


George S. Whitten, Presiding Officer. 
Frank Charles , Chelsea, Mass., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $14,353.60 against respondent in connection with 
transactions in interstate commerce involving the shipment of two 
truckloads of juice grapes. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served upon respondent which filed an 
answer thereto denying liability to complainant. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties waived oral hearing, and the shortened procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to this procedure the verified pleadings of the parties are consid- 
ered a part of the evidence in the case, as is the Department’s report of 
investigation. The parties were given an opportunity to submit further 
evidence in the form of sworn statements. Complainant submitted an 
opening statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. Complainant filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Vito N. Pantaleo, Frank 
P. Pantaleo, Pat R. Lamanuzzi and Bart A. Lamanuzzi doing business as 
Lamanuzzi and Pantaleo, Ltd., whose address is P.O. Box 296, Clovis, 
California. 

2. Respondent, Dino Distributors, Inc., is a corporation whose address 
is P.O. Box 2990, Providence, Rhode Island. At the time of the transac- 
tions involved herein respondent was licensed under the Act. 

3. On or about September 29, 1979, complainant sold to respondent 
two trailer loads of U.S. No. 1 juice grapes as follows: Riggins and Beaty 
Truck TRL Lic. ST60537ARK.: 336 cartons PIA Muscat White Juice 
Grapes at $6.75 per carton, 336 PIA Alicante Black Juice Grapes at 
$6.75 per carton, and 336 cartons of PIA Mixed Black Juice Grapes at 
$6.30 per carton, plus 50¢ per carton for precooling and Palletizing and 
$20.00 for a temperature recorder, or a total of $7,176.80, F.o.b. Califor- 
nia acceptance final; and Baldwin Truck TRL Lic. ST60548ARK, con- 
taining 336 cartons of PIA Mixed Black Juice Grapes at $6.30 per car- 
ton, 336 cartons of PIA Alicante Black Juice Grapes at $6.75 per carton 
and 336 cartons of PIA Muscat White Juice Grapes at $6.75 per carton, 
plus precooling and Palletizing at 50¢ per carton, and a temperature re- 
corder at $20.00, for a total of $7,176.80, F.O.B. California acceptance 
final. 

4. All of the grapes were federally inspected at shipping point be- 
tween the hours of 8:30 a.m. on September 28, 1979, and 9:00 a.m. on 
September 30, 1979, and were found to grade US No. 1 juice or mixed 
juice. 

5. The two trailer loads of grapes were shipped on the morning of 
September 30, 1979, from shipping point in Clovis, California, to re- 
spondent in Providence, Rhode Island, and were accepted by respondent 
upon arrival. 

6. Respondent has not paid complainant any of the purchase price of 
the two trailer loads of grapes. 

7. A formal complaint was filed on December 10, 1979, which was 
within nine months after the causes of action herein accrued. 


CONCLUSION 


Respondent alleges as its defense to complainant’s action herein that 
subsequent to the arrival of the grapes respondent accepted such grapes 
only upon the assurance of the broker, Giovino Brothers, of Everett, 
Massachusetts, the respondent would be guaranteed protection due to 
change in market price. Respondent submitted as part of its answering 
statement, daily wholesale market reports compiled by the State of 
Rhode Island, Department of Environmental Management, Division of 
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Agriculture, but such reports showed that the price of California juice 
grapes rose from the date on which the subject contract was negotiated 
and remained at the higher price level until October 9, 1979. In addition, 
complainant denies that any protection agreement was made by the 
broker with respondent. We find that respondent has failed to substan- 
tiate any defense to complainant’s action herein and since respondent ac- 
cepted the subject juice grapes respondent became liable to complainant 
for the full purchase price thereof or a total of $14,353.60. Respondent’s 
failure to pay complainant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with inter- 
est. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation, the sum of $14,353.60, with interest thereon 
at the rate of 13 percent per annum, from November 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,408) 


THE GRAIN COMPANY vu. M. OFFUTT BROKERAGE Co., INC. PACA Dock- 
et No. 2-5710. Decided February 17, 1981. 


Undisputed amount 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER FOR UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on August 4, 1980 and a formal complaint 
was filed on October 14, 1980. Complainant seeks to recover $6,936.90 
which amount is alleged to be the total purchase price for one truckload 
of lettuce sold to and accepted by respondent on May 1, 1980. Respond- 
ent filed an answer to the formal complaint on December 15, 1980, ad- 
mitting that $5,306.40 of the amount claimed by complainant was due 
and owing to complainant on account of the transaction involved herein. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in part: 


If after the respondent has filed his answer to the complaint, it appears therein that 
the respondent has admitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order directing the respond- 
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ent to pay the complainant the undisputed amount . . . leaving the respondent's lia- 
bility for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $5,306.40. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from 
June 1, 1980, until paid. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 20,409) 


GILFENBAIN BROS. CO., v. MASSELLI BROTHERS, INC. PACA Docket No. 
2-5655. Reparation of $5,676.55, with 13 percent interest from: 
June 1, 1980, awarded complainant against respondent in order is- 
sued January 22, 1981. 


(No. 20,410) 


HELMS POTATO CO., v. JIMMY SHMON d/b/a JIMMY SHMON COM- 
PANY. PACA Docket No. 2-5678. Reparation of $5,792.00, with 
13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued January 23, 1981. 
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(No. 20,411) 


BILL C. BOWLIN Co., INC., v. FINK’S POTATO SERVICE. PACA Docket 
No. 2-5692. Reparation of $31,218.50, with 13 percent interest 
from October 1, 1980, awarded complainant against respondent in 
order issued February 17, 1981. 


(No. 20,412) 


SALINAS LETTUCE FARMS COOPERATIVE v. CHRISTMAN PRODUCE 
COMPANY. PACA Docket No. 5-5712. Reparation of $3,600.00, 
with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued February 20, 1981. 


STAY ORDERS 
(No. 20,413) 


VALLEY HARVEST DISTRIBUTING, INC., v. E.L. KEMPF & SON, 
INC. PACA Docket No. 2-5611. Decided January 21, 1981. 


Stay order—Bankruptcy proceeding 


In accordance with 11 U.S.C. §362, this reparation proceeding is con- 
tinued until the Department receives proper notification that the Chap- 


ter 7 proceeding now pending in the United States Bankruptcy Court 
has been closed or dismissed. 


(No. 20,414) 


KISER & SONS, INC., v. CLARY HOUSE INC. PACA Docket No. 
2-5621. Decided January 23, 1981. 


Stay order—Bankruptcy proceeding 


In accordance with the applicable Bankruptcy Code provisions this 
reparation proceeding is hereby stayed until the Department received 
proper notification that the Chapter XI proceeding now pending in the 
United States Bankruptcy Court has been closed, dismissed, or con- 
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verted to straight bankruptcy, or that the debts have been discharged 
through confirmation of a Plan of Arrangement. 


(No. 20,415) 


WESTSIDE PRODUCE CoO., v. E. L. KEMPF & SON, INC. PACA Docket No. 
2-4866. Decided February 17, 1981. 


Stay order—Bankruptcy proceeding 


In accordance with 11 U.S.C. §362, this reparation proceeding is 
hereby continued until the Department receives proper notification that 
the Chapter 7 proceeding now pending in the United States Bankruptcy 
Court has been closed or dismissed. 


(No. 20,416) 


MOUNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING CORPO- 
RATION. PACA Docket No. 2-5620. Decided February 26, 1981. 


Stay order—Bankruptcy proceeding 


In accordance with 11 U.S.C. §362, this reparation proceeding is 
hereby continued with regard to the portion of the complainant’s claim 
still in dispute until the Department receives proper notification that 
the Chapter 7 proceeding now pending in the United States Bankruptcy 
Court has been closed or dismissed. The order of August 11, 1980, re- 
quiring payment of an undisputed amount which was not appealed and 
is therefore final, is beyond our jurisdiction to affect and consequently is 
unaffected by this stay. 


(No. 20,417) 


PREFERRED TOMATO CORP., v. COLUMBUS FRUIT Co., INC. PACA 
Docket No. 2-5498. Order issued January 28, 1981. Pending issu- 
ance of further order. 
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ORDERS ON RECONSIDERATION 
(No. 20,418) 


GENBROKER CORPORATION, t/a .GENERAL BROKERAGE CO., v. KODA- 
MA/SCHULMAN Co., INC. PACA Docket No. 2-5548. Decided 
February 12, 1981. 


Order on Reconsideration 


The petition is dismissed. The stay order of October 9, 1980, is 
vacated, and the order of September 8, 1980, is reinstated. 


(No. 20,419) 


PREFERRED TOMATO CORP., v. COLUMBUS FRUIT COMPANY, INC. PACA 
Docket No. 2-5498. Decided February 17, 1981. 


Order on Reconsideration 


The petition is dismissed. The stay order is vacated and the December 
30, 1980, Decision and Order is reinstated. 


(No. 20,420) 


RUSSELL W. ALLEN v. NEW ENGLAND FARMS, INC. PACA Docket No. 
2-5647. Decided January 24, 1981. 


PARTIAL ORDER OF DISMISSAL 
Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). An infor- 
mal Complaint was filed December 3, 1970, in which complainant (Rus- 
sell W. Allen, Route 1, Conant Road, Presque Isle, Maine 04769) seeks 
reparation against respondent (New England Farms, Inc., Box 862, 
Presque Isle, Maine 04769) in the amount of $28,612.00 in connection 
with eight shipments of potatoes made in interstate commerce. 

On November 1, 1980, complainant received notice that it had 20 days 
to respond to a notice to show cause why paragraphs 4 and 41 of its Com- 
plaint should not be dismissed due to its failure to file a complaint with 
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regard to these specific transactions within nine months of the time 
those stated causes of action accrued, as required by the PACA. Com- 
plainant did not file a response to such notice. 

Under section 6 (a) of the Perishable Agricultural Commodities Act (7 
U.S.C. 499 (e) (a) ) a complaint must be filed within nine months after 
the cause of action alleged in the complaint accrues. 

The transaction which is described in paragraph 4 of the complaint oc- 
curred on February 15, 1979. Under the Department’s regulations, pay- 
ment is due within 10 days of receipt of the perishable commodity unless 
the parties contract otherwise (7 CFR 46.2 (aa) (5) and (9) ). The docu- 
ments filed with the Complaint indicate that, with regard to the transac- 
tion alleged in paragraph 4, the respondent received the potatoes on 
February 15, 1979 and, since there is no evidence that the parties con- 
tracted for payment to be made on a date more than 10 days later, the 
cause of action accrued on February 25, 1979. An informal Complaint 
was not filed in this proceeding until December 3, 1979, which is more 
than nine months after the cause of action accrued. 

The second transaction, which is described in paragraph 4i of the Com- 
plaint, occurred on February 2, 1979 and, as there is no indication in the 
record to the contrary, the cause of action accrued on February 12, 1979. 
A complaint would have to have been filed by November 12, 1979, to be 
within the nine month period. The informal Complaint in this proceed- 
ing was not filed until December 3, 1979. 

The Secretary lacks jurisdiction to hear complaints concerning trans- 
actions which have not been the subject of a complaint filed within nine 
months after a cause of action accrues, Maggio Bros. v. Ruth Sales Corp., 
15 Agric. Dec. 1263 (1956). Therefore, paragraphs 4 and 4i of the com- 
plaint are hereby dismissed. Proceedings as to the remaining paragraphs 
of the Complaint shall commence forthwith and continue according to 
the Rules of Practice. 

Copies of this order shall be served upon the parties. 


(No. 20,421) 


A&L POTATO Co., INC., v. ALL PRO POTATO CO. PACA Docket No. 
2-5618. Decided February 13, 1981. 


DISMISSAL ORDER 
Decision by Donald A. Campbell, Judicial Officer. 
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ORDER 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), the formal com- 
plaint was filed May 12, 1980. The complaint involves four truckloads of 
washed round red potatoes allegedly sold by complainant to respondent 
in contemplation of shipment in interstate commerce, and having a total 
amount of $3,620.64. In its answer filed on June 24, 1980, respondent 
alleges that the potatoes were not purchased or accepted according to a 
condition that they be sold in interstate commerce. 

Complainant is a corporation, whose address is P.O. Box 693, 929 Cen- 
tral Avenue, N.W., East Grand Forks, Minnesota. Respondent is an indi- 
vidual, Charles H. Rothchild, III, doing business as All Pro Potato Com- 
pany, whose address is P.O. Box 613 East Grand Forks, Minnesota. Com- 
plainant alleges that it delivered from loading points in East Grand 
Forks, Minnesota on November 15 and 16, 1979, the four truckloads of 
potatoes to the All Pro Potato Co. warehouse, in East Grand Forks, 
Minnesota. As noted above, complainant alleges and respondent denies 
the potatoes were sold in contemplation of shipment in interstate com- 
merce. 

The Act (7 U.S.C. 499a (8) ) provides, in pertinent part, as follows: 


A transaction in respect of any perishable agricultural commodity shall be consid- 
ered in interstate or foreign commerce if such commodity is part of that current of 
commerce usual in the trade in that commodity whereby such commodity and/or the 
products of such commodity are sent from one State with the expectation that they 
will end their transit, after purchase in another, including, in addition to cases with- 
in the above general description, all cases, where sale is either for shipment to 
another State, or for processing within the State and the shipment outside the State 
of the products resulting from such processing. 


By letter dated August 29, 1980, complainant was informed by the De- 
partment that before this forum can gain jurisdiction over a transaction 
involving a perishable agricultural commodity, a claim of interstate 
commerce must be substantiated. In addition, complainant was directed 
to show cause why the complaint should not be dismissed for lack of 
jurisdiction. Complainant failed to respond to this letter. 

Since complainant failed to show cause why the complaint should not 
be dismissed and since complainant’s claim of interstate commerce re- 
mains unsubstantiated the complaint herein shall be dismissed for lack 
of jurisdiction. 

Copies hereof shall be served upon the parties. 
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ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
ORDERS OF DISMISSAL 
(No. 20,422) 


BOSTON TOMATO Co., INC., v. COLLEY-Woops, INC. PACA Docket No. 
2-5652. Order issued January 23, 1981. Settlement between par- 
ties. 


(No. 20,423) 


FRANK SEITZINGER FARMS, INC., v. GLEN W. GUMLIA and G & G SALES 
CORPORATION and NEWMAN M. HINKLEY. PACA Docket No. 
2-5505. Order issued February 12, 1981. Settlement between par- 
ties. 


(No. 20,424) 


PROVINCIAL FRUIT COMPANY LIMITED v. BREWSTER HEIGHTS PACKING, 
INC. PACA Docket No. 2-5516. Order issued February 12, 1981. 
Failure of non-resident of the United States to post the required 
bond deprives the Secretary of jurisdiction. 


(No. 20,425) 


READY PAC PRODUCE, INC., v. MEL’S PRODUCE, INC. PACA Docket No. 
2-5650. Order issued February 17, 1981. Settlement between par- 
ties. 


ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
REPARATION DEFAULT DECISIONS (RD) 
(No. 20,426) 


CALVIN C. MEYERS v. WATERMILL EXPORT, INC. PACA Docket No. 
RD-81-37. Reparation of $87,242.67, with 13 percent interest 
from August 1, 1980, awarded complainant against respondent in 
order issued January 14, 1981. 
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(No. 20,427) 


SIx L’S PACKING COMPANY, INC., v. R & J PRODUCE COMPANY. PACA 
Docket No. RD-81-46. Reparation of $5,408.00, with 13 percent 
interest from September 1, 1980, awarded complainant against re- 
spondent in order issued February 3, 1981. 


(No. 20.428) 


SAULSBURY BROS., INC., v. MICHIGAN FROSTED Foops Co. PACA 
Docket No. RD-81-44. Reparation of $12,026.00, with 13 percent 
interest from May 1, 1980, awarded complainant against respond- 
ent in order issued February 3, 1981. 


(No. 20,429) 


CONNECTICUT POTATO FARMERS COOPERATIVE ASSN., v. AL-JACS, 
INc. PACA Docket No. RD-81-42. Reparation of $7,466.63, 
with 13 percent interest from April 1, 1980, awarded complainant 
against respondent in order issued February 3, 1981. 


(No. 20,430) 


PARIS FOODS CORPORATION v. MICHIGAN FROSTED FooDps Co. PACA 
Docket No. RD-81-41. Reparation of $3,956.00, with 13 percent 
interest from July 1, 1980, awarded complainant against respond- 
ent in order issued February 3, 1981. 


(No. 20,431) 


SOUTHLAND FROZEN Foons, INC., v. MONTE ALTO Foops, INc. PACA 
Docket No. RD-81-49. Reparation of $12,900.00, with 13 percent 
interest from June 1, 1980, awarded complainant against respond- 
ent in order issued February 4, 1981. 


(No. 20,432) 


LEONARD J. MASCARI d/b/a COASTAL BROKERAGE CO., v. JULIAN 
DROUBIE d/b/a NORTH STAR SALES CoO. PACA Docket No. 
RD-81-48. Reparation of $16,632.00, with 13 percent interest 
from July 1, 1980, awarded complainant against respondent in or- 
der issued February 4, 1981. 
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(No. 20,433) 


SUN HARVEST, INC., v. CHARLES D. QUARELLI, JR. d/b/a QUARELLI 
DISTRIBUTING a/t/a Q. DISTRIBUTING. PACA Docket No. RD- 
81-47. Reparation of $8,557.25, with 13 percent interest from 
June 1, 1980, awarded complainant against respondent in order is- 
sued February 4, 1981. 


(No. 20,434) 


THOMAS M. GRASSO v. CONTE, INC. PACA Docket No. RD- 
81-43. Reparation of $30,744.94, with 13 percent interest from 
October 1, 1979, awarded complainant against respondent in order 
issued February 4, 1981. 


(No. 20,435) 


BUD ANTLE, INC., v. TWIN STATES MARKETING Co., INC. PACA Docket 
No. RD-81-54. Reparation of $13,527.15, with 13 percent inter- 
est from September 1, 1980, awarded complainant against respond- 
ent in order issued February 5, 1981. 


(No. 20,436) 


THE GARIN COMPANY v. TWIN STATES MARKETING Co., INC. PACA 
Docket No. RD-81-53. Reparation of $16,099.50, with 13 percent 
interest from August 1, 1980, awarded complainant against re- 
spondent in order issued February 5, 1981. 


(No. 20,437) 


WATSONVILLE CANNING & FROZEN FOOD CO., v. MONTE ALTO FOODS, 
Inc. PACA Docket No. RD-81-52. Reparation of $38,149.19, 
with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued February 5, 1981. 


(No. 20,438) 


SAMUEL S. PETRO d/b/a SAM PETRO PRODUCE v. SADIE T. GALLEGOS d/b/a 
PALM CITY POTATOE SALES. PACA Docket No. RD-81-50. 
Reparation of $23,368.75, with 13 percent interest from January 1, 
1980, awarded complainant against respondent in order issued 
February 5, 1981. 
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(No. 20,439) 
MONTEREY BAY PACKING CO., v. TWIN STATES MARKETING CO., 
Inc. PACA Docket No. RD-81-58. Reparation of $2,763.00, 


with 13 percent interest from September 1, 1980, awarded com- 
plainant against respondent in order issued February 6, 1981. 


(No. 20,440) 


CAL-SHRED INC. a/t/a STRAWBERRY CITY SALES v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-57. Reparation 
of $3,874.50, with 13 percent interest from July 1, 1980, awarded 
complainant against respondent in order issued February 6, 1981. 


(No. 20,441) 


J. R. NORTON COMPANY v. TWIN STATES MARKETING Co., INC. PACA 
Docket No. RD-81-56. Reparation of $20,174.60, with 13 percent 
interest from July 1, 1980, awarded complainant against respond- 
ent in order issued February 6, 1981. 


(No. 20,442) 


PURE GOLD, INC., v. HARDCASTLE PRODUCE Co., INC. PACA Docket No. 
RD-81-55. Reparation of $281.25, with 13 percent interest from 
April 1, 1980, awarded complainant against respondent in order is- 
sued February 6, 1981. 


(No. 20,443) 


WALKER PRODUCE INC., v. JIMMY SHMON d/b/a JIMMY SHMON 
COMPANY. PACA Docket No. RD-81-59. Reparation of 
$4,223.75, with 13 percent interest from March 1, 1980, awarded 
complainant against respondent in order issued February 6, 1981. 


(No. 20,444) 


MAGGIO, INC., v. TWIN STATES MARKETING Co., INC. PACA Docket No. 
RD-81-60. Reparation of $8,254.50, with 13 percent interest 
from August 1, 1980, awarded complainant against respondent in 
order issued February 9, 1981. 
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(No. 20,445) 


AMERICAN BANANA Co., INC., v. FSD INDUSTRIES. PACA Docket No. 
RD-81-61. Reparation of $5,875.00, with 13 percent interest 
from September 1, 1979, awarded complainant against respondent 
in order issued February 9, 1981. 


(No. 20,446) 


KENNARD C. HILDRETH, JR. d/b/a MEADOW BEND FARM & GREENHOUSES 
v. TWIN STATES MARKETING Co., INC. PACA Docket No. 
RD-81-62. Reparation of $1,022.75, with 13 percent interest 
from September 1, 1980, awarded complainant against respondent 
in order issued February 9, 1981. 


(No. 20,447) 


J. L. WEINSTEIN COMPANY, INC., v. JOSEPH F. SUDANO. PACA Docket 
No. RD-81-63. Reparation of $4,217.69, with 13 percent interest 
from June 1, 1980, awarded complainant against respondent in or- 
der issued February 10, 1981. 


(No. 20,448) 


ROYAL PACKING Co., v. TWIN STATES MARKETING Co., INC. PACA 
Docket No. RD-81-66. Reparation of $4,902.50, with 13 percent 
interest from July 1, 1980, awarded complainant against respond- 
ent in order issued February 10, 1981. 


(No. 20,449) 


CROWN PACKING COMPANY, INC., v. TWIN STATES MARKETING CO., 
Inc. PACA Docket No. RD-81-67. Reparation of $11,010.00, 
with 13 percent interest from August 1, 1980, awarded complain- 
ant against respondent in order issued February 10, 1981. 


(No. 20,450) 


H.H. MAULHARDT PACKING CoO., v. TWIN STATES MARKETING CO., 
Inc. PACA Docket No. RD-81-68. Reparation of $46,182.88, 
with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued February 10, 1981. 
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(No. 20,451) 


GENERAL PRODUCE, INC., v. HERBERT W. LEWIS d/b/a HERBERT LEWIS 
PRODUCE. PACA Docket No. RD-81-65. Reparation of 
$7,482.75, with 13 percent interest from August 1, 1980, awarded 
complainant against respondent in order issued February 11, 1981. 


(No. 20,452) 


BONITA PACKING CoO. a/t/a BETTERAVIA FARMS v. TWIN STATES 
MARKETING Co., INC. PACA Docket No. RD-81-69. Reparation 
of $18,991.30, with 13 percent interest from September 1, 1980, 
awarded complainant against respondent in order issued February 
11,1981. 


(No. 20,453) 


HOVERSEN & SONS v. JOE'S FRUIT BASKET. PACA Docket No. 
RD-81-70. Reparation of $2,847.00, with 13 percent interest 
from September 1, 1980, awarded complainant against respondent 
in order issued February 19, 1981. 


(No. 20,454) 


HUNT OIL COMPANY a/t/a PLANTATION PRODUCE COMPANY v. MCGRATH 
BROKERAGE COMPANY, INC. PACA Docket No. RD-81-71. Rep- 
aration of $3,356.27, with 13 percent interest from June 1, 1980, 
awarded complainant against respondent in order issued February 
19, 1981. 


(No. 20,455) 


H. E. BASS v. E. OLIVER ZELLNER. PACA Docket No. RD-81-72. Rep- 
aration of $1,635.25, with 13 percent interest from May 1, 1980, 
awarded complainant against respondent in order issued February 
26, 1981. 


(No. 20,456) 


MING KEE PRODUCTS, INC., v. EVERGREEN CORPORATION. PACA Dock- 
et No. RD-81-73. Reparation of $976.00, with 13 percent interest 
from April 1, 1980, awarded complainant against respondent in or- 
der issued February 19, 1981. 
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ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
STAY ORDERS 
(No. 20,457) 


ALEX BORDGES COMPANY v. SAM WANG FooD CorP. PACA Docket N« 
RD-81-34. Order issued January 21, 1981, pending issuance of 
further order. 


(No. 20,458) 


RONALD G. SMITH; d/b/a STATELINE FARMS v. GOLDEN H. PACKING 
COMPANY. PACA Docket No. RD-79-336. Order issued January 
21, 1981, pending further order in bankruptcy proceeding. 


ORDER OF DISMISSAL 
(No. 20,459) 


PHILADELPHIA PRODUCE COMPANY v. PRODUCE ASSOCIATES, INC. 
PACA Docket No. RD-81-51. Order issued February 20, 1981. 
Settlement between the parties. 


ORDER REOPENING AFTER DEFAULT 
(No. 20,460) 


EMPIRE PRODUCE TERMINAL CORP., v. UNION FOOD SERVICE. PACA 
Docket No. RD-79-374. Order issued January 21, 1981. [The 
reopened proceeding is filed under PACA Docket No. 2-5716.—Ed.] 





CUMULATIVE SUBJECT INDEX 
JANUARY—FEBRUARY 1981 


AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


SANCTION 


Withdrawal and denial of meat grading and acceptance services 
for two months — consent 


STAY ORDER 


Imposition of sanctions stayed pending final determination on 
appeal or upon entry of final settlement agreement 


ANIMAL WELFARE ACT 


AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $150.00 — Consent 
DEALER 
Selling for compensation without a license 
HOUSING FACILITIES 
Failure to feed wholesome food to animals 
Failure to keep clean and sanitized 


Failure to keep water in receptacles, clean and sanitary 


Failure to make premises available for inspection 


Failure to provide adequate ventilation 

Housing animals in cages with insufficent space 
PURCHASING OR REGAINING CUSTODY 

Of animals without notifying APHIS 
SUSPENSION OF LICENSE 

For 30 days and thereafter until in compliance with the Act 
STANDARDS AND REGULATIONS 


Failure to comply with 





CUMULATIVE SUBJECT INDEX 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Suspension of withdrawal 
Withdrawal, indefinite 
PREPARATION, SALE & TRANSPORTATION 
Of ground beef adulterated with added water 
Of sausage containing a prohibited substance 
SANCTION 


Withdrawal of inspection service for three years 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 

Of $450.00 — Consent 

Of $600.00 — Consent 

Of $1,000.00 — Consent 

Of $2,000.00 

Of $2,000.00 — Consent 


DISMISSAL 
As to one respondent 
On motion of complainant 
With prejudice 
DISQUALIFICATION 
From showing or exhibiting horses ............ 0.00 .cccceececeuceues 29, 33, 45 


From judging or managing horse show/exhibition/auction 29, 33, 45 


SANCTION 


One year disqualification 
Thirty month disqualification 
SORED HORSE 


Showing and exhibition of 





CUMULATIVE SUBJECT INDEX 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


STAY ORDER 
Pending judicial review 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 


ACCOUNTS AND RECORDS 
Fully and correctly disclose all transactions 54, 61, 63, 70, 72, 75, 80, 94, 100 
Incomplete or incorrect 
ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct weight and prices 
Untrue or incorrect 
Failure to show name of purchaser 
BONDING REQUIREMENT 
Violation of 
CHECKS OR DRAFTS 
Insufficient funds 
CIVIL PENALTY 
Of $500.00 
Of $1,000.00 
OTe MU OD 25 hsb. 8, oan c eal ses pirocd pan eeL Mo bes an sna octet dealers aoe 51,61 
CONSIGNMENTS 


Consigning own livestock and repurchasing it on a commission 
or agency b 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
tions 


Accounts of sale, untrue or incorrect 
Buying or selling livestock for account other than employer 
Corporate dealer financing individual dealer 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Dealer—Cont. 


Failure to charge or collect or to follow rate schedule 
Failure to disclose true ownership of livestock 

Failure to maintain adequate bond 

False weights 

Insufficient funds checks 

Maintenance of shippers’ proceeds account 
Misrepresenting method used to purchase or sell livestock 
Operating while insolvent 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper operation of 


Scale tickets, untrue or incomplete 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
54, 70, 72, 80, 82, 94, 100 


Collecting on the basis of false or incorrect weights 70, 72, 82 


Consigning own livestock and repurchasing it on commission or 
SPUN ee MIEN =i apc hacia ozs arcs ela al ces eruratosu oro aie TL erie Sa aE 70 


Deceptive pretense, fraud, deceit 


Deposits of shippers’ proceeds to be made promptly 


Failure to charge or collect or to follow rate schedule 

Failure to disclose true ownership of livestock 

Failure to maintain adequate bond 

Failure to pay when due 

Failure to remit when due 

Pees Nee Ua PU ee es ecules, ict a ore eng ay oe wish clea IS ae nare Te 82 
Insufficient funds checks .............00 cece ceeeeeeuee 49, 54,91, 92, 98, 100 
Issuing drafts for payment without prior written agreements 

Maintenance of shippers’ proceeds account 


Misrepresenting method used to purchase or sell livestock 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


Dealer And Market Agency—Cont. 
PAGE 


MistssoF Bhinpers Proceeds. afivsic dane meee le 65, 94 
Operating while insolvent 54, 80, 92, 98, 100 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper use of 
Scale tickets, untrue or incomplete 
Untrue or incomplete accounts of sale 
DISMISSAL 
On motion of complainant 
As to one respondent 
EX PARTE NUNC PRO TUNC ORDER 
Modifying effective date of consent order 
FALSE OR INCORRECT WEIGHTS 
Collecting on the basis of 70, 72, 82 
Issuing invoices and/or scale tickets showing 70, 72, 82 
Paying on the basis of 
Selling on the basis of 
Weighing livestock on the basis of 
IMPROPER PRACTICES 
Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
ployers 


Engaging in business as packer while operating as a dealer or 
market agency 


Purchasing livestock from consignment for own speculative ac- 


INSOLVENCY 
Current liabilities exceed current assets 54, 61, 70, 80, 92 
Suspension of registration while insolvent 54, 61, 63, 67, 70, 80, 98, 100 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 


INVOICES 
False and/or incorrect 
MARKET AGENCY 
Deposits of shippers’ proceeds to be made promptly 
Maintenance of shippers’ proceeds account 
MISREPRESENTATION 
Deceptive pretense, fraud, deceit 
False weights 
Of method used to purchase or sell livestock 
PAYMENT 
Issuing drafts for payment without written agreement 
PURCHASE PRICE 
Failure to bill for actual weights or prices .............. 000 ccc cee cece cence 72 
Failure to disclose actual 
Failure to pay 
Failure to pay when due 
RATE SCHEDULE 
Failure to follow 
SCALES 
Failure to operate in accordance with regulations ................0.0cceeuee 82 
SCALE TICKETS 
Showing false or incorrect weights 
SHIPPERS’ PROCEEDS ACCOUNT 
Deficit in account 65, 80, 82, 86, 94 


Deposits to be made promptly 65, 80, 82, 86, 94 


Failure to remit when due 
Maintenance of 


Misuse of 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


PAGE 
SUPPLEMENTAL ORDERS 


Deficit in custodial account eliminated 104, 105 


In compliance with bonding requirements ..............0 ce cece eee ee eens 105 


SUSPENDED AS A REGISTRANT 
Until custodial account is in balance 
Until in full compliance with bonding requirements 
Suspension for: 
7 days and thereafter until deficit eliminated 
14 days and thereafter until deficit eliminated 
21 days and thereafter until deficit eliminated 
30 days and thereafter until solvent 
45 days and thereafter until solvent 
URN roses sone a Beaks ot ele ec itiariei sean wile emu teugie cas he Gre aad aT Sy remonD ate eae 
63, 70, 100 


60 days and thereafter until solvent 


OA BY Sia ous crscsicar iste aptedbesr oateraiak Saha cya. n 1284 Geet as eee eee Te eA 77 


1 year and thereafter until solvent 
SBI RAN ao Se sesh cieare baa ace pha Nal A Saag Ren A eld oS aro lah Gi. Gud Renae, ood Rc eas enn e7aas 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning own livestock and repurchasing it on a commission 
or agency basis 


Engaging in scheme to artificially inflate price of livestock pur- 
chased on a commission or agency basis 


Failing to disclose true ownership of livestock 


Misrepresenting method used to obtain ownership of livestock 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


ACCEPTANCE OF COMMODITY 


By unloading 





40 A.D. CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—-Cont. 


Agriculture Decisions—Cont. 


COMPLAINT 
Dismissal of 
CONSIGNMENT 
Established 
CONTRACT 
Breach of, as to delivered quality 
Breach of, failure to prove 
Price error, failure to prove 
Special provisions of, failure to prove 
COUNTERCLAIM 
Dismissal of 
DELIVERY 
Failure to meet good standard of 
DISMISSAL 
Lack of jurisdiction 171 


No violation of the act 124 


PIGLET E PICUIWORIE APIS. «6.0.56. 2.5 cy. nie Alle ole he me IND Gmc Re ee Eee, 


Value of potatoes set at cost of freight 117 
FAILURE TO PAY & FAILURE TO PAY PROMPTLY (DISCIPLINARY) 

Publication of the facts 

RO COCEEIO TA OF CONE yn. 68 css oe Saori tr rw eae aru ae ee 106, 107 
F.0.B. SALE 

Acceptance final, contract term 

Failure to prove terms . 

Normal transportation, failure to prove 
GUARANTEED PAYMENT 

By broker, failure to prove 

Failure to establish 
LICENSE 


Revocation of 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 
PAGE 

PURCHASE PRICE 

Failure to pay 

Reduction of, failure to prove 
RECONSIDERATION/REOPENING 

After default 

Orders on 


REPARATION AWARDED 


Admission of liability 


STAY ORDERS 
Bankruptcy proceeding 
Pending issuance of further order 
UNDISPUTED AMOUNT 
Order for 
WARRANTY 


Breach of, failure to prove 
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